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Via Facsimile and Regular Mail 

Robert F. Spohrer, Esq. 

Spohrer, Wilner, Maxwell & Matthews, P.A. 

701 West Adams Street, Suite 2 
Jacksonville, Florida 32204 

Re: McMullin. et al. v. U.S. Smokeless Tobacco Company 


Dear Bob: 


I am writing in connection with the deposition transcripts of Mr. 

Louis Bantle, Mr. Gamis Hagen, and Dr. Richard Manning. We have reviewed these 
transcripts and are designating the following portions of the transcripts as confiden¬ 
tial pursuant to the Protective Order entered in this action: 


Deponent 

Page 

Lines 

Bantle 

27 

24-25 


2S 

2-3 


218 

22-24 


219 

15-19 

Haeen 

94 

20-21, 25 


95 

2-9 


106 

15 


116 

8 


139 

9-14 


160 

7, 16-17 
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Deponent 

Page 

Lines 

Manning 

226 

14-17, 22-25 


227 

2-3, 24-25 


228 

2 


229 

21-22 


257 

21-25 


258 

2-25 


259 

2-16 


Additionally, we have reviewed the exhibits to these depositions and 
designate the following exhibits used at the depositions as confidential pursuant to 
the Protective Order entered in this action: 


Bantle - Exhibit nos. 3, 4, 15 and 16 
Hagen - Exhibit nos. 10 and 11 


Manning - Exhibits nos. 3, 4, 11, 13, and 15 


With respect to Bantle Ex, nos. 3 and 4, and Manning Ex. nos. 3 and 
4, because these exhibits are duplicates of exhibits used at the deposition of Mr. 
Joseph Taddeo, I assume that we will redact these exhibits in the same manner as 
they were previously redacted. 


Finally, with respect to Bantle Ex. no. 16, this document appears to \>y 
be an amalgam of separate documents, or pages from a document, that were 
assembled by you for use at Mr. Bantle's deposition. Therefore, if you provide us 
with a complete copy of each of the documents that make up this exhibit, we can re-) j^u. jr?, 
evaluate this confidentiality designation. 
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As previously discussed, most of these designations can be resolved 
by simply redacting a word or a few words within the transcripts and exhibits. 
Please contact me to discuss these designations. 


Very truly yours, 



Richard T. Bernardo 


cc: Renate Reid (by regular mail) 
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Manning - Confidential 
IN THE CIRCUIT COURT, 

FOURTH JUDICIAL CIRCUrr, 

IN AND FOR DUVAL COUNTY, FLORIDA 


MICHAEL McMULLIN and KELLI McMULLIN, 


Plaintiffs, 

CASE NO. 

-against- 00-02790-CA 
DIVISION: CV-B 

U.S. SMOKELESS TOBACCO COMPANY, 


Defendant. 


-x 

July 31, 2002 
10:52 a.m. 

Deposition of RJCHARD MANNING, held at 
the offices of Sfcadden, Arps, Slate, 

Meagher & Flom LLP. Four Times Square, 

New York, New York, pursuant to Notice, 
before Renate Reid, RPR, a Notary Public 
of the State of New York. 

Redacted Language AAade at Request 
of U. S. Smokeless Tobacco Co. - 
(Redacted Document Not Subject 
to Protective Order) 
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APPEARANCES: 

TOR PLAINTIFFS 
SPOHRER, WILNE R. MAXWELL A MATTHEWS 
1 vui WeSTAdiftis Street, Suile 2 
Jacksonville. Florida 32204 

BY; NORWOOD WILNER, ESQ. 

ROBERT F. SPOHRER, ESQ. 

FOR DEFENDANT 

SKaDDEK, ARPS, SLATE, MEAGHER 
& FLOM LLP 
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Attorneys for Defendant 
and RichanJ Manning 
Four Times Square 
New York, New York 10036*6522 
BY; ERIC S- SARNER. ESQ. 

DOUGIXS FLEMING, ESQ, 


ROGERS. TOWERS. BAILEY. JONES & GAY 
1301 Riverplace Boulevard 
Suite 1500 

Jacksonville, Florida 32207 
BY; A. GRAHAM ALLEN. ESQ. 


JACOB, MEDINGER & FINNEGAN, LLp 
1270 Avenue of the Americas 
New York, New York 10020 
BY: CHESTER J. WROBLESKI. ESQ. 

U.S. SMOKELESS TOBACCO COMPANY 
100 W, Putnam Avenue 
Greenwich, Connecticut 06830 
BY: ELIZABETH T. MARREN, ESQ. 
Senior Corporate Counsel 

VIDEOGRAPH HR; 

WILLIAM POZNANSKI 
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Manning - Confidential 
VIDEOGRAPHER: This is the 
beginning of Tape Number 1 of the 
videotaped deposition Richard Manning, 
taken by counsel for plaintiff pursuant 
to Notice, in the case of Michael L. 
McMullin and Kelli McMullin, plaintiffs, 
versus U.S. Smokeless Tobacco Company, 
defendant, in the Circuit Court, Fourth 
Judicial Circuit, in and for Duval 
County, Florida, Case Number 
00-02790-CA. This deposition is being 
held at the law offices of Skadden Arps, 
located at Four Times Square, on 
Wednesday, July 31, 2002, at the time 
indicated on the video screen, which is 
approximately 10:52 a.m. 

At this point we're on the video 
record. My name is Bill Poznanski, and 
I'm the videographer working here today 
for Hudson Reporting Services. The 
court reporter is Renate Reid, also in 
association with Hudson Reporting. 

At this point I would ask counsel 
present to please audibly introduce 


Manning - Confidential 
themselves, the name of their firm, and 
who they represent, starting with the 
attorney taking the deposition. 

MR. WILNER: Norwood Wilner, from 
Spohrer and Wilner, in Jacksonville, 
Florida, representing the plaintiffs, 

Michael McMullin and Kelli McMullin. 

MR. SPOHRER: Bob Spohrer, also here 
on behalf of the McMullins. 

MR. SARNER: Eric S. Samer, 

Skadden, Arps, Slate, Meagher & Flom 
LLP, representing U.S. Smokeless Tobacco 
Company and Dr. Richard Manning. 

MR. FLEMING: Douglas Fleming, also 
with Skadden, and also for USSTC and 
Dr, Manning. 

MR. ALLEN; Graham Allen, Rogers, 
Towers, Bailey, Jones & Gay, for the 
defendant, U.S. Smokeless Tobacco 
Company. 

MS. MARREN: Elizabeth Marren, UST, 
Inc., for U.S. Smokeless Tobacco 
Company. 

MR. WROBLESKI: Chester Wrobleski, 
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2 Jacob, Medinger & Finnegan, for 

3 defendant, U.S. Smokeless Tobacco 

4 Company. 

5 VIDEOGRAPHER: At this point I would 

6 ask the court reporter to please swear 

7 in the witness. 

8 RICHARD MANNING, called as 

9 a witness, having been first duly sworn 

10 by the Notary Public, was examined and 

11 testified as follows: 

12 EXAMINATION 

13 BY MR. WILNER: 

14 Q. Give us your name, please. 

15 A. My name is Richard Manning. 

16 Q. Where do you work? 

17 A. I work for U.S. Smokeless 

18 Tobacco. 

19 Q. Where is that located? 

20 A. In Nashville, Tennessee. 

21 Q. We're here in New York today; is 

22 that correct? 

23 A. That’s correct. 

24 Q, Are you presently a full-time — 

25 employed full-time by U.S. Tobacco 
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2 Company? 

3 A. It's full-time by United States 

4 Smokeless Tobacco Manufacturing, LP. 

5 Q. If I refer to that as UST, will 

6 you know what I'm talking about? 

7 A. Yes, I will. 

8 Q, Are you employed full-time by 

9 UST? 

10 A. Yes, I am. 

11 Q. And how long have you been 

12 employed by UST? 

13 A. Approximately 32 years. 

14 Q. What is your present job title? 

15 A. My present job title is Director 

16 of Scientific Affairs/Research Fellow. 

17 Q. Who do you report to? 

18 A. I report to Dr. Robert Lawrence. 

19 Q. And what is his title? 

20 A, He is a Vice-President of the 

21 company. 

22 Q. And you - 

23 A, Senior Vice-President. 

24 Q. Is he a Vice-President in charge 

25 of something, or just the Vice-President? 
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2 A. The title is the Senior 

3 Vice-President. As far as I'm aware, 

4 there is not an extension on that. 

5 Q. How do you spell his last name? 

6 A. L-A-W-R-E-N-C-E. 

7 Q. Lawrence. Okay. 

8 Do you report to Mr. Lawrence on a 

9 regular basis? 

10 A. I report to Mr. Lawrence, yes, 

11 Dr. Lawrence. 

12 Q. Who is responsible at UST for 

13 determining whether the products, the 

14 snuff and chewing tobacco, that it 

15 manufactures might be harmful to its 

16 customers? 

17 MR. SARNER: Objection to the 

18 form of the question. You can answer, 

19 Dr. M annin g. 

20 A. Could you repeat that, please. I 

21 lost it here, 

22 Q. Is there anyone at UST who would 

23 be in charge of finding out whether UST 

24 products would be harmful to UST 

25 customers? 
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2 A. UST believes that the products it 

3 markets to its adult consumers are good 

4 products, and they take several measures 

5 to insure they are. Our products have 

6 never been shown to be the cause of any 

7 human disease, as a matter of record. 

8 We take — during the manufacturing 

9 process we do add some ingredients. 

10 Those ingredients are all screened, 

11 evaluated, reported on by a toxicologist. 

12 And every single ingredient - for every 

13 single ingredient, the conclusion has 

14 been reached that, as used, that 

15 ingredient would not present any adverse 

16 health effects. 

17 In addition to that, every 

18 ingredient we use is generally regarded 

19 as safe, as defined by 21 CFR, for food 

20 use, or in the case of one exception, 

21 approved for use in tobacco, or 

22 sanctioned for use in tobacco by BATF and 

23 29 CFR. 

24 In addition to that — you know, 

25 we're not a food or a drug company, but 


Hudson Reporting & Video, Inc. 
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2 

much of our manufacturing process is 


2 

study has shown that UST's products cause 


3 

carried out as if we were under that more 


3 

any human disease. 


4 

stringent environs. We have a quality 


4 

Q. And does UST accept the 


5 

control department, currently headed by a 


5 

conclusions of the public health 


6 

man who came to us from the food industry 


6 

authorities of the United States? 


7 

and is familiar with quality control 


7 

MR. SARNER: Objection to the 


8 

procedures in a good environment like 


8 

form of the question. 


9 

that. 


9 

A. The conclusions of the public 


10 

We have a long-going program for 


10 

health authorities of the United States? 


11 

what's called CGMP, continuing good 


11 

Q. Yes. 


12 

practice. 


12 

A. If by that — if you mean the 


13 

And there's other things. 


13 

Surgeon General's opinion, we don't 


14 

Q. Maybe I didn't ask clearly 


14 

entirely agree. 


15 

enough, but is there somebody at the 


15 

Q. Well, let's start with - you 


16 

company whose job it is to determine 


16 

said "if by that." 


17 

whether the products cause harm? 


17 

Who are the public health 


18 

A. There are people in the company 


18 

authorities of the United States? 


19 

that research and keep appraised of the 


19 

MR. SARNER; Objection to the 


20 

literature on smokeless tobacco and 


20 

form of the question. 


21 

health - 


21 

A. I was hoping you would tell me 


22 

Q. That's literature written by 


22 

what you were talking about. 


23 

outside scientists? 


23 

Q. Well, do you recognize any public 


24 

A. That's correct. 


24 

health authorities in the United States? 


25 

Q. And do they report to you? 


25 

A. The Surgeon General. 
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2 

A. No, they do not. 


2 

Q. All right. And, in fact, the 


3 

Q. Well, who is it — where does the 


3 

Surgeon General - is the Surgeon General 


4 

buck stop at UST, as far as making a 


4 

related to the Public Health Service? 


5 

determination whether the products cause 


5 

A. Is he related to it? 


6 

cancer? 


6 

Q. Yeah. Does he serve as a member 


7 

A. The determination on the health 


7 

of the Public Health Service? 


8 

effects of the products is not made by 


8 

A. As far as I know, yes. 


9 

U.S, Tobacco, It's made by outside 


9 

Q. In fact, he's in charge of the 


10 

scientists; and, to date, no scientific 


10 

Public Health Service; is that correct? 


11 

study has shown that our products cause 


11 

A. As far as I know. 


12 

any human disease, including oral cancer. 


12 

Q. The Public Health Service is a 


13 

Q. Well, let's start from what you 


13 

publicly funded organization? Are you 


14 

just said, that - you mean UST does not 


14 

familiar with it? 


15 

make a determination of whether its 


15 

A. Yes. 


16 

products cause cancer? 


16 

Q. How many scientists does the 


17 

A, UST does not carry out internally 


17 

Public Health Service employ? 


18 

any health-related research. That's done 


18 

MR. SARNER: Objection to the 


19 

externally. 


19 

form of the question. 


20 

Q. Does that mean that no one at UST 


20 

A. I don't know the answer to that 


21 

makes a determination whether its 


21 

question. 


22 

products cause cancer? Is that the same 


22 

Q. Is the Public Health Service a 


23 

statement? 


23 

reliable source of public health 


24 

A. Basically, what I'm trying to say 


24 

information? 


25 

is that UST knows that no scientific 


25 

MR. SARNER; Objection to the 



3 
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2 

form of the question. 


2 

does not do studies of its own to 


3 

A. As far as I know, they are 


3 

determine whether its products cause 


4 

capable of providing information to the 


4 

cancer? 


5 

Surgeon General on what's out there. 


5 

A. UST does not conduct studies 


6 

Q. Has UST reviewed the publications 


6 

in-house relating to tobacco use and 


7 

of the Public Health Service on the 


7 

health. That work - UST has that work 


S 

question of whether its products cause 


8 

done outside the company by independent 


9 

cancer? 


9 

and unbiased scientists. 


10 

A. Yes, they have. 


10 

Q. Does UST acknowledge that it is 


11 

Q. And has the Public Health Service 


11 

held to a requirement that it be an 


12 

declared publicly that UST products cause 


12 

expert in its — with respect to its 


13 

oral cancer? 


13 

products? 


14 

A. I believe the Public Health 


14 

MR. SARNER: Objection to the 


15 

Service believes our products — there's 


15 

form of the question. It calls for a 


16 

a warning that is required to be put on 


16 

legal conclusion. 


17 

our containers of our products, and one 


17 

You can answer the question. 


18 

of the warnings is, ''Warning: This 


18 

A. We are experts about how our 


19 

product may cause mouth cancer." 


19 

products are made, what we add to our 


20 

Q. 1 guess I was being a little more 


20 

products' ingredients, how the products 


21 

specific. 


21 

are marketed; expert about what other 


22 

Has the Public Health Service 


22 

people think of our products, pro or con. 


23 

declared publicly that the products of 


23 

We are expert as to what outside experts 


24 

UST cause oral cancer? 


24 

in the science community tells us about 


25 

A. As far as I know, they haven't 


25 

interpreting some of these other 
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2 

specifically said, "this product of UST" 


2 

opinions. 


3 

by name, but they have said things 


3 

Q. Well, does UST — do you, as an 


4 

regarding the category the products fit 


4 

employee of UST, believe that it is 


5 

into. 


5 

important for UST to be an expert in its 


6 

Q. Does UST manufacture a product 


6 

products and in the health effects of its 


7 

called "smokeless tobacco" ? 


7 

products? 


8 

A. UST manufactures products which 


8 

A. I believe it’s important, as an 


9 

fall within the category of smokeless 


9 

employee of UST, to be aware of whether 


10 

tobacco. 


10 

we agree or disagree with what other 


11 

Q. Has the Surgeon General of the 


11 

people perceive our products to be, yes. 


12 

United States stated that 


12 

Q. Well, in terms of what other 


13 

smokeless-tobacco products lead to tire 


13 

people - regardless of what other people 


14 

development of oral cancer? 


14 

perceive, does UST believe that it has a 


15 

A. I believe he has. I don't know 


15 

duty to be an expert in whether its 


16 

if he used that exact same description of 


16 

products cause cancer? 


17 

the product type or category, but, 


17 

MR. SARNER: Objection to the 


18 

essentially, that's correct. 


18 

form of the question. 


19 

Q. All right. Did the — has the 


19 

A. I believe UST has the 


20 

Surgeon General of the United States 


20 

responsibility to support research in 


21 

stated publicly that the evidence reveals 


21 

that area that addresses questions like 


22 

that smokeless tobacco can cause oral 


22 

that. It doesn't necessarily have to be 


23 

cancer? 


23 

conducted directly in-house, but it is 


24 

A. I believe he has. 


24 

being conducted. 


25 

Q. Now, you said earlier that UST 


25 

Q. Now, does UST believe that it 



4 
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2 

must be an expert in whether its products 

2 

to make these communications? 


3 

are addictive? 

3 

A. We’re going into something very 


4 

MR. SARNER: Objection to the 

4 

specific, on one particular person 


5 

form of the question. 

5 

involved in medical science, and I tried 


6 

A, UST would have an opinion about 

6 

to say that UST is very responsible about 


7 

whether or not its products are 

7 

this and when it solicits the input from 


8 

addictive. 

8 

other scientists in the same field that 


9 

Q. Well, does UST believe that it 

9 

can interpret the results for them. 


10 

must be an expert with regard to whether 

10 

Q. I understand that, but who at UST 


11 

its products are addictive? 

11 

is responsible for doing this soliciting. 


12 

A. As with the other things we were 

12 

as you say? 


13 

talking about, I think UST has a 

13 

A. It could be, I imagine, many 


14 

responsible obligation to be able to 

14 

people in higher management. 


15 

communicate with people who are expert on 

15 

Q. Higher than what? 


16 

these topics. 

16 

A. Higher than me. 


17 

Q. To be able to communicate with 

17 

Q. Higher than you? 


18 

them? 

18 

A. Yes. 


19 

A. Talk with. 

19 

Q. Well, then, is it somebody you 


20 

Q. Let me go back to the Surgeon 

20 

report to? Maybe Mr. Lawrence? 


21 

General. 

21 

A. It's possible that Dr. Lawrence 


22 

Who was the Surgeon General at the 

22 

would be involved in things like that. 


23 

time that the conclusion was announced 

23 

yes. 


24 

that the evidence reveals that smokeless 

24 

Q. Well, does Dr, Lawrence have an 


25 

tobacco can cause oral cancer? 

25 

advanced degree in science? 
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2 

A. I believe that was Dr. Coop. 

2 

A. Yes, he does. 


3 

Q. C. Everett Coop? 

3 

Q. And so would he be the scientific 


4 

A. I believe so. Yes. 

4 

advisor to the company on matters such as 


5 

Q. And you said that UST has a 

5 

whether the product causes cancer? 


6 

duty — or words to that effect — to be 

6 

MR. SARNER: Objection to the 


7 

in communication with experts in the 

7 

form of the question. 


8 

field? You accept that? 

8 

A. Dr. Lawrence, the company, 


9 

A. I accept that UST, as a 

9 

myself, we believe that the product has 


10 

responsible company, maintains 

10 

never been shown to be the cause of any 


11 

communication with experts in this field. 

11 

human disease, including cancer. 


12 

Q, So did you have any communication 

12 

Q. I understand what you believe. 


13 

with Dr. Coop? 

13 

but I'm trying to find out who it is that 


14 

A. No, I did not. 

14 

is the person that has to make the 


15 

Q. Well, did anyone at UST? 

15 

decision on which outside experts to 


16 

A. I think, sometime in the past, 

16 

call. 


17 

someone from UST did, in fact, have 

17 

Can you answer that part of my 


18 

communication with Dr. Coop. 

18 

question? 


19 

Q. Within your direction and 

19 

A. As far as I know, there is no one 


20 

control? 

20 

single person, you know. It's a 


21 

A, It's outside of my area. 

21 

responsible company with several 


22 

Q. Who at UST would have had 

22 

responsible people, and I'm sure they 


23 

communication with Dr. Coop, if you know? 

23 

talk to each other and discuss things 


24 

A. I don't know. 

24 

like that and make decisions like this 


25 

Q. Well, whose responsibility is it 

25 

together. But I don't know who they 
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2 

would be. 


2 

Do you accept it: The bottom-line 


3 

Q. All right. Well, when Dr. Coop, 


3 

conclusion of UST is that the Surgeon 


4 

writing in the "Health Consequences of 


4 

General was wrong? 


5 

Using Smokeless Tobacco, a Report of the 


5 

MR. SARNER: Objection to the 


6 

Advisory Committee to the Surgeon 


6 

form of the question. Argumentative. 


7 

General," -- came out in 1986 — made the 


7 

You can answer. 


8 

statement that we have previously asked 


8 

A. What I said is that - what I 


9 

you about, about the evidence reveals 


9 

tried to say is that the conclusion the 

/ 

10 

that smokeless tobacco can cause oral 


10 

company holds is that no scientific / 

r 

11 

cancer — when that statement came out in 


11 

studies show that our products cause any / 


12 

the Surgeon General's report in 1986, 


12 

human disease. 


13 

were you working for the company at that 


13 

Q. Well, who made the bottom-line 


14 

time? 


14 

conclusion of the company? 


15 

A. Yes, I was. 


15 

A. "Bottom-line conclusion" was 


16 

Q. So did you get the Surgeon 


16 

vocabulary I used a couple of times. 


17 

General’s report of 1986? 


17 

I've tried to let you know that that is a 


18 

A. 1 did have a copy of it, yes. 


18 

conclusion that the company holds and 


19 

Q. Wasn't it something that -1 


19 

believes. 


20 

mean, didn’t you get — I would think 


20 

Q. Well, did it come from someone 


21 

that UST would get one of the first 


21 

in, as you say, upper management, that 


22 

copies of it. 


22 

told you, or did you tell someone in 


23 

Did you get it immediately after it 


23 

upper management that the Surgeon General 


24 

was published? 


24 

was wrong? 


25 

A. All I know is I got a copy of it. 


25 

A. The company did consult with 
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2 

Q. I mean, whose job was it to 


2 

other scientists regarding conclusions 


3 

review this publication and follow up? 


3 

that that study came to, and they 


4 

A. You know, I don't remember who. 


4 

disagreed. 


5 

I know people were doing it, I know 


5 

Q. Who in the company made these 


6 

outside experts were consulted about the 


6 

contacts with other scientists who 


7 

conclusions the Surgeon General made, and 


7 

disagree? 


8 

I know the bottom-line conclusion of the 


8 

A. That is a little bit outside my 


9 

company, that nothing has been done to 


9 

area of work right now, but I'm not sure 


10 

show that our products cause any human 


10 

who it was. 


11 

disease. 


11 

Q, Well, did you personally read 


12 

Q. So the, as you put it, the 


12 

every word of the "Health Consequences of 


13 

"bottom-line conclusion" of UST was that 


13 

Using Smokeless Tobacco" and the — which 


14 

the Surgeon General was wrong? 


14 

contained the conclusions of the U.S. 


15 

A. That would describe my feelings, 


15 

Surgeon General, 1996, that smokeless 


16 

yes. 


16 

tobacco products can cause oral cancer? 


17 

Q. And -- well, no, you didn't say 


17 

MR. SARNER: Objection to the 


18 

your feelings. This is the bottom-line 


18 

form of the question. I believe the 


19 

conclusion of UST. 


19 

year is 1986. 


20 

Those are the words you used; is 


20 

MR. WIENER: I appreciate the 


21 

that right? 


21 

friendly amendment. 1986. 


22 

A. The company does not agree with 


22 

A. As I recall, I read a substantial 


23 

the Surgeon General's conclusion. 


23 

part of it, yes. 


24 

Q. All right. I want to say it even 


24 

Q. Did you issue a report to 


25 

stronger. 


25 

Mr. Lawrence or anyone else in the UST 
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2 

community about this public health report 


2 

A. Verheij. 


3 

of the Surgeon General of the United 


3 

Q. V-E-R- 


4 

States? 


4 

A. - H-E-I-J. 


5 

A. We had verbal communications. 


5 

Q. Who is that? 


6 

Q. You had verbal communications? 


6 

A. He is General Counsel for UST. 


7 

A. Yes. 


7 

Q, He is what? 


S 

Q. My question is: Did you write a 


8 

A. General Counsel. 


9 

report and summarize the findings and 


9 

Q. He's a lawyer? 


10 

meet the scientific evidence head-on that 


10 

A. That's correct. 


11 

was produced by Dr. Coop? 


11 

Q. Is he a scientist? 


12 

MR. SARNER: Objection to the 


12 

A, He's an attorney. 


13 

form of the question. 


13 

Q. Well, is he trained as a 


14 

A. This whole issue of the 


14 

scientist? 


15 

conclusions Dr. Coop came to and how he 


15 

A, He's trained as an attorney. 


16 

came to them, a lot of that information 


16 

Q, Well, why is he writing a letter 


17 

is addressed in a letter, whatever, that 


17 

about the scientific aspects of whether 


18 

the company recently sent to the Federal 


18 

the Surgeon General is wrong, if he's an 


19 

Trade Commission. I think that describes 


19 

attorney and not a scientist? 


20 

it pretty accurately. 


20 

A. I believe Mr. Verheij is capable 


21 

Q. Well — okay. The company sent a 


21 

of reading - of writing this — this is 


22 

letter. 


22 

a summary of results obtained with the 


23 

Did you write that letter? 


23 

aid, probably, of some outside 


24 

A. Excuse me? 


24 

scientists. I'm sure he's capable of 


25 

Q, Did you write the letter that 


25 

summarizing those results and writing a 
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2 

you're talking about? 


2 

letter on the company's behalf. 


3 

A. No, I did not. 


3 

Q. Let me get this straight. 


4 

Q. Well, who at the company wrote 


4 

He didn't — Mr. Verheij, this 


5 

this letter to the Federal Trade 


5 

attorney, did not come to you to clear 


6 

Commission that describes why you think 


6 

the scientific contents of this letter? 


7 

that Surgeon General Coop was wrong? 


7 

MR. SARNER: Objection to the 


8 

MR. SARNER: Objection to the 


8 

form of the question. Argumentative. 


9 

form of the question. I don't know that 


9 

A. No, he did not. 


10 

that characterizes the testimony 


10 

Q. So, you just -- so, according to 


11 

properly, but you can answer. 


11 

your testimony, he just - he went to 


12 

A. Would you please repeat the 


12 

some outside scientists and put their — 


13 

question. 


13 

and used their conclusions, and then — 


14 

Q. Who wrote the letter that says, I 


14 

(Phone interruption) 


15 

guess — you tell me if it doesn't -- 


15 

THE WITNESS: Is this a good time 


16 

that the Surgeon General is wrong? 


16 

for a break? 


17 

MR. SARNER: Same objection. 


17 

MR. W1LNER: If yon need to take a 


18 

A. I’m trying to say that a letter 


18 

break. 


19 

was written to the FTC that described the 


19 

MR. SARNER: Do you want to take a 


20 

scientific evidence that exists out there 


20 

break, because we just started? But 


21 

that does not support the Surgeon 


21 

it's okay. 


22 

General's conclusion. 


22 

VIDEOGRAPHER: Standby. The time 


23 

Q. Who wrote it? 


23 

now is 11:16 a.m., and we're going off 


24 

A. I believe Mr. Verheij wrote it. 


24 

the record. 


25 

Q. I'm sorry. I didn't catch it. 


25 

(Recess taken) 
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2 

VIDEOGRAPHER: The time now is 

2 

conclusions 1 told you about before. 


3 

11:25 a.m., and we're back on the 

3 

They have a toxicological evaluation made 


4 

record. 

4 

that has, in every single case, come to 


5 

CONTINUED EXAMINATION 

5 

the conclusion that, as used, that 


6 

BY MR. WILNER: 

6 

ingredient would not be expected to 


7 

Q. Let me just conclude this section 

7 

present any adverse health effects. 


8 

with a question, just to return to 

8 

Q. I asked about addiction. 


9 

something we've talked about before for 

9 

Is it your responsibility at the 


10 

clarification. 

10 

company to determine whether the products 


11 

Do you know who at UST would make 

11 

are addictive? 


12 

the bottom-line determination of whether 

12 

A. I replied by telling you what I 


13 

or not the products cause cancer, just to 

13 

thought my responsibilities with the 


14 

give the company its position? 

14 

company were. 


15 

A. I know the company agrees with 

15 

Q. So does that include addiction? 


16 

that conclusion, that its products have 

16 

I'm not sure. 


17 

never been shown to cause any human 

17 

A. I can say that I don't think our 


18 

disease. The company agrees with that 

18 

products are addictive. 


19 

conclusion that was reached by outside 

19 

Q. Well - 


20 

experts, as far as I know. 

20 

A. The company does not think its 


21 

Q. I understand that, but who at the 

21 

products are addictive — 


22 

company made that determination for the 

22 

Q. I'll give you a chance to say 


23 

company to state? 

23 

that - 


24 

A. I believe outside experts made 

24 

A, — in the (inaudible because of 


25 

that conclusion, and the company agreed 

25 

overlap in question and answer)- sense 
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2 

with it. 

2 

of the word. 


3 

Q. Not to belabor this, but who at 

3 

Q. I'll absolutely give you a chance 


4 

the company made the bottom-line 

4 

to say that, and we'll discuss that in 


5 

determination? Where does the buck stop 

5 

detail. 


6 

on that question? 

6 

But is that part of your official 


7 

MR. SARNER: Objection to the 

7 

job responsibility, is to make a 


8 

form of the question. 

8 

determination as to whether the products 


9 

A. As far as I know, that conclusion 

9 

are addictive or not? 


10 

was reached by outside, qualified experts 

10 

A. I thought I responded by telling 


11 

in the field, and the company, myself. 

11 

you what my responsibilities were. And 


12 

employees that I know, agreed with that 

12 

that did not include that. 


13 

conclusion. I don't think it's a 

13 

Q. Oh, it doesn’t include it? Okay. 


14 

buck-stops-here thing. I think people 

14 

A. Not as I understand what you're 


15 

agreed with it. It made sense. 

15 

saying to me. 


16 

Q. Now, is it your — it is part of 

16 

Q. All right. Well, whose job is it 


17 

your position at the company to make a 

17 

at UST to make a determination of whether 


18 

determination of whether or not UST 

18 

the products are addictive? 


19 

products are addictive? 

19 

MR. SARNER: Objection to the 


20 

A. It is part of my function - of 

20 

form of the question. 


21 

my job at UST to have the ingredients of 

21 

A. You know, on anything related to 


22 

the products evaluated as to their status 

22 

any issues like this, I don't think 


23 

with FDA. 

23 

there's any one single person that's 


24 

For example, we had them 

24 

responsible for it. 


25 

toxicologically reviewed to reach the 

25 

Q. Well- 
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2 

A. It's a responsible company. It 


2 

Q. Sand then there was one more. 


3 

deals responsibly with issues like this. 


3 

A. Dr. Hoff would have been in 


4 

People communicate with each other. The 


4 

there ~ 


5 

people communicate with outside experts 


5 

Q. Hoff. 


6 

on issues like this. The company has 


6 

A. — and Borrelli would have been 


7 

internal people who are assigned to 


7 

the other person. B-O-R-R-E-L-L-I. 


8 

monitor and be aware of the literature on 


8 

Q, Who is Dr. Hoff? Is that R. J. 


9 

our products and health, and that 


9 

Hoff, Assistant Director of Research? 


10 

literature also. I'm sure, includes 


10 

A. That's - Dr. Hoff is a 


11 

addiction. 


11 

Vice-President in rank with the company 


12 

Q. Who are the internal people who 


12 

in charge of Research and Development. 


13 

are assigned to monitor the literature on 


13 

Q. Is it R. J. Hoff? H-O-F-F? 


14 

addiction? 


14 

A. That's correct. 


15 

MR. SARNER: Objection to the 


15 

Q. Did Dr. Hoff ever report to you? 


16 

form of the question. 


16 

A, Yes, he did. 


17 

A. The literature that I'm talking 


17 

Q. Does he now? 


18 

about monitoring, I'm sure would include 


18 

A. No, he doesn't. 


19 

literature on addiction. That's not 


19 

Q. So let me get this straight here. 


20 

exclusively addiction. 


20 

At one time he reported to you, and 


21 

That would be people like 


21 

now, what is he doing? 


22 

Dr. Doonan - 


22 

A. (No response.) 


23 

Q. Dr.- 


23 

Q. I mean, where does he fall in the 


24 

A. Doonan, D-O-O-N-A-N. 


24 

company hierarchy? 


25 

Q. Okay. Dr. Doonan. 


25 

MR. SARNER: Objection to the 
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2 

A, Her primary responsibility is to 


2 

form of the question. I think that's 


3 

monitor the scientific literature. 


3 

been asked and answered. 


4 

Dr. Hoff would be aware of this 


4 

You can answer the question. 


5 

stuff in Nashville. Dr. Lawrence would 


5 

A. Dr. Hoff reports to Dr, Lawrence. 


6 

be aware of this stuff. Barbara 


6 

I also report to Dr. Lawrence. And — 


7 

Borrelli, who is the librarian in 


7 

Q. So do you include yourself in 


8 

Nashville in the R&D department, would 


8 

this group of people whom you just 


9 

also help acquire some literature. 


9 

mentioned as people who are charged with 


10 

Q. I just wanted — 


10 

the responsibility of finding out whether 


11 

A. You wanted several people that 


11 

the products are addictive? 


12 

are aware of this. 


12 

MR. SARNER: Objection to the 


13 

Q. Okay. I wanted to - you 


13 

form of the question. 1 think that 


14 

mentioned a person after Dr, Doonan, and 


14 

mischaracterizes this entire line of 


15 

I didn't write it down fast enough. 


15 

testimony. 


16 

Who was it? Dr. Hoff, did you say? 


16 

A. Don't think I said that this 


17 

A. I don't remember what I said. 


17 

group of people was charged with finding 


18 

Q. Okay. Well, there was a group of 


18 

out if our products were addictive. I 


19 

people. There was Dr. Noonan. I have 


19 

said this is a group of people among 


20 

Dr. Lawrence — 


20 

people who are aware of. Some monitor, 


21 

A. Excuse me. Dr. Doonan, with a 


21 

directly, outside scientific literature. 


22 

"D." 


22 

some of which would relate to the issue 


23 

Q. Dr. Doonan, Dr, Lawrence, 


23 

of addiction. And, as with other issues 


24 

Ms. Morrelli? 


24 

regarding health and our products. 


25 

A. Oh, no. Okay. Okay. Okay. 


25 

outside experts — outside, unbiased 
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experts' opinions are also considered. 

2 

the — put it this way: Do some of the 


3 

Q. Right. My question was: Did you 

3 

products continue to ferment after they 


4 

include yourself in this group or not? 

4 

leave the manufacturer? 


5 

A, Directly, no. I myself would be 

5 

MR. SARNER: Dr. Manning, before 


6 

aware of a lot of this stuff. The 

6 

you answer, Mr. Wilner, pursuant to 


7 

company tries to be very open and 

7 

Paragraph 5 of the protective order, I'm 


8 

responsible about issues like this, and 

8 

going to designate the entire deposition 


9 

one way to do that is to make this 

9 

as confidential. 


10 

information available to a lot of people 

10 

MR. WILNER: Whatever. 


11 

so there can be a more productive 

11 

MR. SARNER: Well, there's a court 


12 

discussion of things like this. 

12 

order. It's not "whatever." 


13 

Q. Does the way the product is 

13 

MR. SPOHRER: No. I just have no 


14 

manufactured affect how much nicotine is 

14 

response, except whatever. 


15 

in it? 

15 

MR. SARNER: You don't have to. 


16 

A. Nicotine is a natural constituent 

16 

MR. WILNER: I understand. I was 


17 

of tobacco. So we purchase that 

17 

just trying to be polite. Okay. Go 


18 

agricultural commodity. It contains 

18 

ahead. I wasn't going to say yes or no. 


19 

nicotine, and as with the levels of many 

19 

I just said whatever. You have the 


20 

constituents in any agricultural product, 

20 

right to do that. 


21 

handling can affect the levels. 

21 

A, Excuse me. 


22 

Q. And handling is how a product is 

22 

Q. Go ahead. 


23 

processed? That's part of your 

23 

A. I need to be refreshed — 


24 

responsibility? 

24 

MR. WILNER: Colloquy between 


25 

A. How it is processed -- my 

25 

counsel. 
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responsibility with respect to that is to 

2 

Q. All right. So the question was: 


3 

insure that the company has an accurate 

3 

Do some of the products continue to 


4 

document that reflects the recipe or the 

4 

ferment after they leave the 


5 

formula for that given product. That 

5 

manufacturer? 


6 

includes how it is processed. 

6 

A. Some of the products, I think the 


7 

Q. And how it's processed can affect 

7 

way we normally describe it, they age 


8 

how much nicotine is in it? 

8 

within the container over a certain 


9 

A. I don't believe I meant to say 

9 

period of shelf life. 


10 

that. 

10 

Q. And does that affect their 


11 

Q. That's the question. 

11 

chemistry? Does their chemistry change 


12 

A. How - please state that again so 

12 

over that time? 


13 

I can answer. 

13 

A. There can be — there is 


14 

Q, Well, how it's processed, can 

14 

definitely a change in the flavor, the 


15 

that affect the amount of nicotine in the 

15 

taste, the aroma, the texture, things 


16 

product? 

16 

consumers can like or dislike. 


17 

A. On average, I'd say the process 

17 

Q. Is that something you've studied 


18 

does not affect the nicotine level. 

18 

over the years? 


19 

Sometimes there is a measurable decrease, 

19 

A. At times in the past - I'm not 


20 

but, in general, it doesn't significantly 

20 

thinking of specific examples, but I 


21 

influence it. 

21 

probably did look at some things that did 


22 

Q. And the amount of post — does 

22 

relate to shelf life and how the product 


23 

the product — do some of the products 

23 

changed. 


24 

continue to ferment after they're sold — 

24 

Q, Before we go into that, let me go 


25 

or after they're put on the shelves of 

25 

back to addiction. 
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Has - remember I asked about the 


2 

that facility. And where documents. 


3 

public health authorities and the U.S. 


3 

books are kept, if they're not in the 


4 

Surgeon General and the statements made 


4 

library, it also lists where else they 


5 

by the Surgeon General about cancer? Let 


5 

might be. So accessing things like that 


6 

me ask you a similar question. 


6 

is not a problem. 


7 

Are you aware of whether the public 


7 

Q. So you were not aware, at least 


S 

health authorities in the United States, 


8 

until just reminded, that there was a 


9 

including the U.S. Surgeon General, have 


9 

1964 Surgeon General's report? 


10 

stated that your products are addictive? 


10 

MR. SARNER: Objection to the 


11 

MR. SARNER: Objection to the 


11 

form of the question. 


12 

form of the question. 


12 

A. Right now — I said I don't 


13 

You can answer. 


13 

remember the dates of the reports. I 


14 

A. I believe that has happened, yes. 


14 

know there were reports. The specific 


15 

Q. It's happened? 


15 

dates, this morning, are not flashing 


16 

A. I believe that was stated, yes. 


16 

before my mind. 


17 

Q. I mean, you know — you would 


17 

Q. How many were there? 


18 

know exactly about that, wouldn’t you? 


18 

A. I don't know. That's outside my 


19 

MR. SARNER: Objection to the 


19 

area of work right now. 


20 

form of the question. Argumentative. 


20 

Q. Has it always been outside your 


21 

Q. Wouldn't you know exactly when that 


21 

area of work? 


22 

was stated and by whom? 


22 

A. No, it has not. 


23 

A. At this moment, I don't recollect 


23 

Q. So there would be a time when 


24 

exactly when it was stated and exactly by 


24 

that was within your area of work? 


25 

whom. I have a recollection that it was 


25 

A. Knowing when and who published 
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stated. 


2 

different reports? Yes, that's correct. 


3 

Q. Do you have the Surgeon General 


3 

Q. So at one time you knew how many 


4 

reports on tobacco, in general, in your 


4 

Surgeon General reports there were, but 


5 

possession? 


5 

you have forgotten? 


6 

A. Not with me now, no. I have had 


6 

A. That's correct. 


7 

them, at times, in my possession. 


7 

MR. SARNER: Are we talking about 


8 

Q. How many reports on tobacco did 


8 

all the reports ever published by the 


9 

the U.S. Surgeon General issue from 


9 

Surgeon General of the United States on 


10 

nineteen — well, let me ask you this: 


10 

any topic? 


11 

When was the first report on tobacco ? 


11 

MR. WILNER: No. About tobacco. 


12 

A. I'm not sure of the date of the 


12 

MR. SARNER: Smokeless tobacco, or 


13 

first report. It was in the eighties. 


13 

tobacco generally. 


14 

Q. Was there a 1964 report? 


14 

MR. WILNER: Tobacco generally. 


15 

A. 1964 was well before I was ever 


15 

Q. Does that refresh your memory? 


16 

involved with this, working with U.S. 


16 

A. No, it doesn't. 


17 

Tobacco. I don't remember one. 


17 

Q. What is the Smokeless Tobacco 


18 

Q. Well, I mean, wouldn't you, as 


18 

Council? 


19 

part of your position, keep the reports 


19 

A. The Smokeless Tobacco Council was 


20 

of the U.S. Surgeon General at least 


20 

set up as a - I don't know how to 


21 

available for reference? 


21 

describe it exactly — as a trade group 


22 

A. Reports of the Surgeon General do 


22 

association, to represent the trade and 


23 

not have to be on my desk or on my 


23 

provide information to the public on 


24 

bookcase to be available. We have a 


24 

smokeless tobacco. And it also has a — 


25 

library. We have other scientists in 


25 

we're not a member of that. 
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1 
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2 

What's more significant, there is 


2 

the seventies. 


3 

another branch there, the Smokeless 


3 

Q. And the company contributed money 


4 

Tobacco Research Council, which we are, 


4 

to the Smokeless Tobacco Council to do 


5 

and have been since its inception, very 


5 

its job? 


6 

much involved with. That's a method set 


6 

A. The money I know about being 


7 

up for funding independent, outside 


7 

contributed -- the - money was 


8 

research on smokeless tobacco and health, 


8 

contributed by the company to the 


9 

based on the contributions of — not 


9 

Smokeless Tobacco Council, but the bulk 


10 

based on the contributions, supported by 


10 

of the money 1 was talking about was to 


11 

the contributions of the member 


11 

the Smokeless Tobacco Research Council. 


12 

companies, of which we are the major 


12 

That I'm more familiar with. 


13 

contributor. 


13 

Q. Okay. Well, talking just about 


14 

Q, All right. Let me go back to the 


14 

the Smokeless Tobacco Council for now, 


15 

smokeless tobacco Council. 


15 

did - was that a group that was set up 


16 

Are you saying that UST is not a 


16 

in Washington, D.C., to provide lobbying 


17 

member of the Smokeless Tobacco Council? 


17 

services, among other things? 


18 

A. I don't think they are, no. 


18 

A. That's a trade organization, and 


19 

Q. Have they ever been? 


19 

which city it was set up in, I don't 


20 

A. Yes, they have. 


20 

know. Exactly what its function was, 1 


21 

Q. Now, did you provide input to the 


21 

don't know. It was not as 


22 

Smokeless Tobacco Council on scientific 


22 

science-related as the STRC was. I was 


23 

matters? 


23 

more familiar with the STRC. 


24 

A, I don't recall having done that, 


24 

Q. Well, my question was related 


25 

no. 


25 

just to the Smokeless Tobacco Council. 
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2 

Q. What years was UST a member of 


2 

We'll get to the Research Council in a 


3 

the Smokeless Tobacco Council? 


3 

little while. 


4 

A. You know, I became aware of that 


4 

Were they a lobbying group? 


5 

group sometime in the eighties. How long 


5 

A. I was not that familiar with the 


6 

that group existed, when it was formed, I 


6 

Smokeless Tobacco Council. That was 


7 

have no idea, so I have no idea when the 


7 

outside my area of science. 


8 

company became involved. Probably at its 


8 

Q. Who at UST would know what tire 


9 

beginning. And until a couple of years 


9 

Smokeless Tobacco Council was all about? 


10 

ago -- fairly recently, they 


10 

A. I honestly don't know. I would 


11 

disassociated themselves from the STC. 


11 

assume somebody in Marketing or somebody 


12 

Q, The STC is the Smokeless Tobacco 


12 

at a high level within the company would 


13 

Council? 


13 

know, but I don't know. 


14 

A. Correct. 


14 

Q, Were you aware that the Smokeless 


15 

Q. And you said from the beginning. 


15 

Tobacco Council issued statements to the 


16 

You mean the beginning of the company or 


16 

public which had scientific information 


17 

the beginning of the Smokeless Tobacco 


17 

or made scientific representations? 


18 

Council? 


IS 

A. I'm not — excuse me — I'm not 


19 

A. The beginning of the Smokeless 


19 

recollecting what you're referring to 


20 

Tobacco Council. 


20 

exactly, but I do know that, sometimes in 


21 

Q. When would that have been? In 


21 

the past, they did issue some documents 


22 

what decade? 


22 

that summarize general things about our 


23 

A. Like I said, I'm not sure of 


23 

products. 


24 

that. I think it was in the eighties. 


24 

Q. Okay. Let me hand you a document 


25 

but I'm not sure. It might have been in 


25 

entitled "Smokeless Tobacco and Health," 
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2 

which is written by the Smokeless Tobacco 


2 

point he just wants you to — 

3 

Council. 


3 

MR. WILNER: Yeah, I just- 

4 

MR. SARNER: Mr. Wilner - I'm 


4 

MR. SARNER: - look it over, and 

5 

sorry — Mr. Wilner. Do you want him to 


5 

not necessarily read it. 

6 

read this or just look at it? 


6 

THE WITNESS: Oh. 

7 

MR. WILNER; I'll just - just first 


7 

MR. SARNER: If he wants you to read 

8 

hand it to him. Then I'll see if I can 


8 

it, we'll give you a chance to do that. 

9 

do it fairly. I'll try and do it — 


9 

Q. Yeah. I'll give you a chance to 

10 

MR. SARNER; Okay. 


10 

read it. I'm just going to first ask you 

11 

MR. ALLEN: I'm sorry. What exhibit 


11 

in general. 

12 

number is it? 


12 

Have you seen this document before? 

13 

MR. WILNER: We tried 1. And maybe 


13 

A. I believe I have. 

14 

there is a debate about that. I'm just 


14 

Q. It purports to be a statement 

15 

kidding. 


15 

issued by the Smokeless Tobacco Council 

16 

(Plaintiffs' Exhibit 1, Document 


16 

entitled "Smokeless Tobacco and Health." 

17 

entitled "Smokeless Tobacco and Health," 


17 

Do you agree with that? 

18 

was marked for identification) 


18 

MIL SARNER: Objection to the 

19 

MR. WILNER: And I did - we did 


19 

form of the question. 

20 

stay on the record. 


20 

A. That is the title of this 

21 

Is an objection by one an objection 


21 

document, yes. 

22 

for all? I'm just kidding. 


22 

Q. And this document was a document 

23 

MR. SARNER: It's okay. 


23 

prepared by the Smokeless Tobacco Council 

24 

MR. WILNER: I'm kidding, and I - 


24 

and made available to the public? 

25 

and -- 


25 

A. I assume it was, yes. 
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2 

MR. SARNER: It is Exhibit 1. 


2 

Q. Did you, as part of your 

3 

MR. WILNER: And - also, I'll say 


3 

responsibilities to the company, review 

4 

that I don’t mind anyone objecting, even 


4 

the scientific accuracy of this 

5 

if you represent the same people. I'm 


5 

publication? 

6 

not formal about that. 


6 

A. I probably would have — or could 

7 

MR, ALLEN: It wasn't an objection. 


7 

have been one of several people that 

8 

It was just an inquiry. 


8 

looked at this document and agreed with 

9 

MR. WILNER: And if it were -- no, 


9 

it. 

10 

either way, I'm just try ing to be 


10 

Q. And when was this document 

11 

friendly. I don't mind. If you have 


11 

issued, roughly? 

12 

something objectionable, please say it. 


12 

A. Like I say, I'm not that familiar 

13 

I'll try and correct it. Okay. No 


13 

with the STC. 

14 

problem. 


14 

Q. Let me direct your attention to 

15 

MR. SARNER: I just move to strike 


15 

Page 6. 

16 

your commentary about multiple lawyers 


16 

Bottom of the first column, it 

17 

in the room. 


17 

says, "Of course, smokeless tobacco 

18 

MR, WILNER: That was ajoke. 


18 

contains nicotine, but nicotine, as found 

19 

MR. SARNER: I understand. 


19 

in tobacco products, has never been shown 

20 

MR. WILNER; I'll accept it. 


20 

to produce disease in humans." 

21 

MR, SARNER: And we appreciate that. 


21 

And it goes on to say, "In fact. 

22 

Q. Would you look at the document I 


22 

even the Surgeon General's 1964 report on 

23 

just marked as Exhibit 1. 


23 

smoking and health concluded that 

24 

A. (Witness complies.) 


24 

nicotine is not a significant health 

25 

MR. SARNER: I think at this 


25 

hazard, either to users of snuff or 


13 
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2 

chewing tobacco or smokers, nor have 


2 

Diagnostic and Statistical Manual from 


3 

there been any studies since '64 which 


3 

the American Psychiatric Association? 


4 

would warrant a change of conclusion." 


4 

MR. SARNER: Objection to the 


5 

You see that? 


5 

form of the question. 


6 

A. I see that. 


6 

A. That's something I think that has 


7 

Q. That’s no longer true, is it? 


7 

evolved over a number of years, so I 


8 

MR. SARNER: Objection to the 


8 

don't know when you're referring to. 


9 

form of the question. There's a lot 


9 

Q. Well, have you been -- do you 


10 

that you just read. Whatever the word 


10 

have in your scientific collection any of 


11 

"that" means would be helpful. 


11 

the editions of the Diagnostic and 


12 

MR. WILNER: Well, any of it that's 


12 

Statistical Manual published by the 


13 

not true. 


13 

American Psychiatric Association? 


14 

Q. It's not all true, is it? It's not 


14 

A. No, I do not have that, that I 


15 

the whole truth? 


15 

know of. 


16 

A. I'm having to read it. Excuse 


16 

Q. Have you ever discussed with any 


17 

me. 


17 

outside expert whether or not nicotine 


18 

This document concludes that 


18 

addiction is contained as a disease in 


19 

nicotine -1 don't know — it states, 


19 

the Diagnostic and Statistical Manual of 


20 

"Nicotine, as found in tobacco products, 


20 

the American Psychiatric Association? 


21 

has never been shown to produce disease 


21 

A. What I remember discussing is 


22 

in humans." 


22 

nicotine, in terms of a natural 


23 

I think I have tried to state 


23 

constituent in our products, is whether 


24 

earlier that our products, as they exist, 


24 

the products or the nicotine constituent 


25 

have never been scientifically shown to 


25 

part of the product, either one of those 
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2 

produce disease in humans. And nicotine 


2 

things, might be considered addictive. 


3 

is a constituent of those products. 


3 

And the replies I received and the 


4 

So, in this statement, "Nicotine, 


4 

conclusions I have also reached from what 


5 

as found in tobacco products," I believe 


5 

I've read is that, under traditional 


6 

that's true. 


6 

definitions of addiction, it doesn't fit. 


7 

Q. You believe that addiction is a 


7 

Q. Well - 


8 

disease? 


8 

A. It's not — 


9 

A. I don’t know if it's classified 


9 

Q, All right. So my question was 


10 

as a disease, a disorder, or what it's 


10 

just directed on to the — first, on to 


11 

classified as. Is it a — I'm not sure 


11 

the Diagnostic and Statistical Manual 


12 

how to answer that. 


12 

and the question of whether nicotine 


13 

Q. Well, have you — you said 


13 

addiction is a disease. 


14 

that - before you consulted outside 


14 

Do you have any recollection of 


15 

experts for this sort of thing? 


15 

consulting any outside experts on that 


16 

A. Right, 


16 

question? 


17 

Q. Did you consult any outside 


17 

A. I don't recall on that, on 


18 

experts on the question of whether 


18 

addiction as a disease. I just recall 


19 

nicotine addiction is a disease? 


19 

having discussions about addiction, 


20 

A. I talked with outside experts 


20 

habituation; the entire product as it 


21 

about whether or not they thought our 


21 

exists, which contains nicotine; and 


22 

products were addictive. And our 


22 

nicotine, whether or not that might be a 


23 

products do contain nicotine as a natural 


23 

function concerning an addictive and — 


24 

constituent. 


24 

under the traditional definitions of 


25 

Q. Have you been informed of the 


25 

addiction that existed at the time when 
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2 

this discussion first started, it did not 


2 

question exactly: Do you disagree with 


3 

fit that description, in my mind. 


3 

the Surgeon General's current description 


4 

Q. "This discussion," meaning which 


4 

of nicotine addiction? 


5 

discussion? 


5 

A. At this moment. I'm not that 


6 

A. Discussions I had with outside 


6 

familiar with the Surgeon General's 


7 

people. 


7 

description of nicotine as addiction — 


8 

Q. Which were — what point in time 


8 

as addictive, but I do know that I do not 


9 

are you speaking? 


9 

consider or agree with his conclusion 


10 

A. This was not one point in time. 


10 

that it's addictive — our products are 


11 

This was something that came up more than 


11 

addictive. 


12 

once. 


12 

Q. Well, are you familiar with — 


13 

Q. Do you accept that cigarettes are 


13 

I'm sorry to cut you off. Continue with 


14 

addictive? 


14 

your answer. 


15 

A. Again, under the traditional 


15 

A. I just don't agree with his 


16 

definitions of addiction, I personally 


16 

conclusion that our products are 


17 

don't accept that. Under the — some of 


17 

addictive. 


18 

the more modem definitions that have 


18 

Q. Now, in what Surgeon General 


19 

evolved, I can see how some people might 


j 19 

report did the Surgeon General conclude 


20 

and could consider addiction. 


■ 20 

that nicotine was addictive and that the 


21 

Q. Well, does UST believe that it 


21 

nicotine in cigarettes and in smokeless 


22 

should follow the modem definitions in 


22 

tobacco cause nicotine addiction? 


23 

the scientific and technical areas? 


23 

A. I'm not sure which report that 


24 

A. My opinion is that the 


24 

was. I don't recall. 


25 

definitions of addiction — 


25 

Q. Do you know what year it was? 
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2 

traditionally, there have been some 


2 

A. I don't recall. 


3 

accepted definitions of addiction and 


3 

Q. Did you study the report? 


4 

that, over fairly recent time, those 


4 

A. When it came out, I'm sure I did 


5 

definitions have become rather fluid and 


5 

look at the report, but with what I’m 


6 

changing, almost to serve the purpose of 


6 

doing now, I'm just away from that, and l 


7 

the — of an author or something like 


7 

don't recall. 


8 

that. 


8 

Q. So, when the report came out. 


9 

The traditional definitions still 


9 

whose job was it at UST to study that 


10 

seem to fit in our minds and are very 


10 

report, to determine its scientific 


11 

descriptive of what we consider 


11 

accuracy? 


12 

addiction. And those definitions do not 


12 

MR. SARNER: Objection to the 


13 

include our products as being addictive. 


13 

form of the question. 


14 

Q, So would UST follow the current 


14 

A. Since I don't remember today when 


15 

definition of addiction, as expressed by 


15 

that thing came out, I can't say who 


16 

the Surgeon General of the United States? 


16 

would have been involved. It could have 


17 

A. Would - UST accepts the 


17 

been me. It could have been somebody 


18 

traditional definitions of addiction. 


18 

else. 


19 

Q. Does that mean you disagree with 


19 

Q. Is there anyone at UST who has 


20 

the Surgeon General's current definition 


20 

the scientific qualifications of the 


21 

of addiction ? 


21 

Advisory Committee to the U.S. Surgeon 


22 

A. I disagree with the Surgeon 


22 

General? 


23 

General thinking our products are 


23 

MR. SARNER: Objection to the 


24 

addictive. 


24 

form of the question. 


25 

Q. Well -- and can you answer my 


25 

A. I don't know what those advisory 
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2 

qualifications are. 


2 

the record. 


3 

Q. You don't know what the 


3 

(Recess taken) 


4 

qualifications of the Advisory Committee 


4 

VIDEOGRAPHER: The time now is 


5 

to the Surgeon General are? 


5 

12:05 p.m., and we're back on the 


6 

A. No, 1 don't. 


6 

record. 


7 

Q. And in evaluating the Surgeon 


7 

CONTINUED EXAMINATION 


8 

General's conclusion, you did not take 


8 

BY MR. WILNER: 


9 

this into account? 


9 

Q. All right. We were talking about 


10 

A. I took into account - what I 


10 

this discussion about addiction and 


11 

took into account is that there is a 


11 

whether nicotine is addictive in 


12 

traditional definition of addiction that 


12 

cigarettes and in smokeless-tobacco 


13 

does not fit with the putting our 


13 

products. 


14 

products in that category. That's all I 


14 

Can you tell me a - any public 


15 

said - I tried to say. 


15 

health organization that has taken - 


16 

And I said that there is - there 


16 

that agrees with UST that nicotine is not 


17 

are some modem definitions that we don't 


17 

addictive today? 


18 

completely agree with — some people do, 


18 

A. I'm not familiar with every 


19 

some people don't — under which our 


19 

public health organizations, but the one 


20 

products could be considered addictive by 


20 

I am familiar with are of the opinion 


21 

those people under the modem, more 


21 

that nicotine is addictive. 


22 

recent definitions. 


22 

Q. All right. So you can't name a 


23 

Q. How long is UST going to stick 


23 

single one that agrees with you; is that 


24 

with the old definition, as you put it. 


24 

correct? 


25 

in the face of continued scientific 


25 

A. That's correct. 
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2 

advancement in the field? 


2 

Q. Does that cause you some concern, 


3 

MR. SARNER: Objection to the 


3 

that no public health organization in the 


4 

form of the question. 


4 

world agrees with UST? 


5 

A. You're almost asking me how long 


5 

A. It causes me no concern that we 


6 

I think it will be before psychologists, 


6 

or other people are able to disagree with 


7 

psychiatrists, et cetera, people in this 


7 

what these organizations say. Sometimes 


8 

discipline, will uniformly agree on a 


8 

people aren't correct. 


9 

standard definition, and I don't have the 


9 

Q. Now, let me ask you again about 


10 

ability to answer that question. 


10 

that same paragraph. Paragraph - the 


11 

Q. How long will UST stick with the 


11 

paragraph appearing on Page 6 - 


12 

definition that it considers to be the 


12 

A. Yes. 


13 

old or traditional definition in the face 


13 

Q. - or at the bottom of that 


14 

of publications by the United States 


14 

column. 


15 

Public Health Service and the American 


15 

Do you see that in that paragraph. 


16 

Medical Association to the contrary? 


16 

in the words "In fact, even the Surgeon 


17 

A. This is almost a science issue, 


17 

General's 1964 report on smoking and 


18 

and I see nothing wrong with scientists 


18 

health," and it goes on, and we've 


19 

disagreeing with one another on items 


19 

previously read it, does that — is that, 


20 

like this. And they do. 


20 

in your mind, an attempt to bolster the 


21 

And I will have to excuse myself 


21 

conclusions of the Smokeless Tobacco 


22 

again. 


22 

Council, by citing to the Surgeon 


23 

MR. WTLNER: Okay. Take a break. 


23 

General? 


24 

VIDEOGRAPHER: Standby. The time 


24 

A. I see this as just a simple 


25 

now is 11:57 a.m., and we're going off 


25 

reporting of fact. 
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2 

Q. Well, it does cite to the Surgeon 


2 

it says. 


3 

General's 1964 report, does it not? 


3 

Q. Okay. Now, after the 1988 


4 

A. It does. 


4 

Surgeon General report, did you, in a 


5 

Q. Well, is there any mention in 


5 

spirit of fairness or scientific 


6 

here of the Surgeon General's 1988 


6 

accuracy, write to the Smokeless Tobacco 


7 

report, wherein it was concluded that 


7 

Council and urge them to include the 


8 

nicotine was addictive? 


8 

findings of the more recent report? 


9 

A. I don’t know when this report was 


9 

MR. SARNER: Objection to the 


10 

published — 


10 

form of the question. 


11 

Q. So perhaps- 


11 

A. I’m not aware of what the 


12 

A. — so I don’t know if the 1988 


12 

Smokeless Tobacco Council did in those 


13 

report even existed when this was 


13 

later years. I’m just not involved in 


14 

published. 


14 

that area anymore at all. 


15 

Q. Okay- 


15 

Q. All right. 


16 

A. I don’t see it mentioned here. 


16 

A. I don’t remember. 


17 

Q. Okay. And you raised a point, 


17 

Q. So your answer would be, as far 


18 

that perhaps this was published prior to 


18 

as you know, you did not do that? 


19 

the 1988 Surgeon General report coming 


19 

A. As far as I know, I did not do 


20 

out. 


20 

that. 


21 

And that is a possibility, since 


21 

Q. And did anyone at UST write in to 


22 

it's not dated, right? 


22 

make a correction to the published 


23 

A. Since I don’t remember when this 


23 

material by the Smokeless Tobacco 


24 

report was published, that is a 


24 

Council? 


25 

possibility. 


25 

MR. SARNER: Objection to the 




Page 66 



Page 68 

1 

Manning - Confidential 


1 

Manning - Confidential 


2 

Q. Well, did — when this 1988 


2 

form of the question. 


3 

report of the Surgeon General concluding 


3 

A. As far as I know — I don’t know 


4 

that nicotine was addictive came out in 


4 

if a revised publication was ever made or 


5 

1988, did the Smokeless Tobacco Council 


5 

not. I just have no knowledge if it was 


6 

issue a retraction or an amendment or a 


6 

even needed, to do what your suggesting. 


7 

change to this statement and include the 


7 

Q. Well, do you agree that this 


8 

views of the 1988 Surgeon General? 


8 

reference to the Surgeon General is no 


9 

A, Like I say, I’m not aware anymore 


9 

longer current and correct, in view of 


10 

of when this was published and when any 


10 

the 1988 Surgeon General’s report? 


11 

subsequent documents might have been 


11 

MR. SARNER: Objection to the 


12 

published, if they were, or if they were 


12 

form of the question. 


13 

not. 


13 

A. Okay. This says that — the ’64 


14 

Q. Well, let me ask you in terms of 


14 

report — it says that nicotine is not a 


15 

what do you know. 


15 

significant health hazard. And you are 


16 

You were aware of this publication 


16 

saying that the ’88 report acknowledged 


17 

of the Smokeless Tobacco Council entitled 


17 

nicotine as an addictive health hazard? 


18 

"Smokeless Tobacco and Health," correct? 


18 

Q. Yes. 


19 

A. I remember having seen this, is 


19 

A. And was another one of these 


20 

what I said. 


20 

published after that date to include ’88? 


21 

Q, And you were aware of its 


21 

1 don’t know. 


22 

reference to the 1964 Surgeon General 


22 

Q. Well, to avoid misleading the 


23 

report, correct? 


23 

public, shouldn’t one have been 


24 

A. As we’ve been reading it today, I 


24 

published? 


25 

became aware of that, because that’s what 


25 

A. As I say, I'm not involved with 
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2 that group at all. 

3 Q. Well, 1 understand, but you have 

4 passed on, in the past, on the scientific 

5 accuracy of this. 

6 You testified to that, right? 

7 A. Right. 

8 Q, So, if you were asked today, as 

9 we sit here today, shouldn't this be 

10 amended and corrected to avoid misleading 

11 the public? 

12 MR. SARNER: Objection to the 

13 form of the question. 

14 A. I really don't think this 

15 misleads the public, considering when it 

16 was written, when it might have been 

17 distributed. 

18 I would be of the opinion, like you 

19 suggested, that if there is now 

20 different, new information, that an 

21 updated version of the memo would be in 

22 order. That would be my opinion, but 

23 that's only my opinion. 

24 Q. AH right. So, if it were up to 

25 you, you would contact the Smokeless 
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2 Tobacco Council and ask them to revise 

3 their report to reflect the modem 

4 scientific thinking of the Surgeon 

5 General. 

6 Is that fair? 

7 MR. SARNER: Objection to the 

8 form of the question. 

9 A, It's fair if I was involved with 

10 them to the extent you say, and it would 

11 be fair for me to raise the issue with 

12 any of their publications, how often are 

13 they updated, period. 

14 Q. How often should they be updated? 

15 A. I don't know the answer to that. 

16 Q, Well, when this was published, 

17 UST was a member of this organization, 

18 correct? 

19 A, That’s correct. 

20 Q. And if something that was 

21 published with UST a member has become 

22 misleading, shouldn't UST take some steps 

23 to correct that impression? 

24 MR. SARNER: Objection to the 

25 form of the question. 
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2 A. I'm not in a position to know if 

3 someone at UST did not contact the 

4 Smokeless Tobacco Council about updating 

5 or revising any of their publications. 

6 Q. Well, has UST itself attempted to 

7 correct any misrepresentations previously 

8 made by the Smokeless Tobacco Council? 

9 MR. SARNER: Objection to the 

10 form of the question. 

11 A. Is the question has UST tried to 

12 modify this document? 

13 Q. No. The question is: Has UST 

14 made a statement to the public to the 

15 effect that, well, "We'd like to correct 

16 a statement previously made by the 

17 Smokeless Tobacco Council when we were a 

18 member, which, in view of modem science, 

19 is no longer correct, and here's the 

20 current view"? Has UST done anything 

21 like that? 

22 MR. SARNER: Objection to the 

23 form of the question. 

24 A, In view of today's thinking, 

25 UST’s position is still that, using a 
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2 traditional, accepted definition of 

3 addiction, accepted by many scientists, 

4 nicotine and UST's products are not 

5 addictive. That viewpoint has not 

6 changed. And I — 

7 Q. Well, I -- you've stated that 

8 before - go ahead. I'm not going to cut 

9 you off. 

10 A. And I think people are concerned 

11 about issues like this are aware of the 

12 Surgeon General's reports and what 

13 conclusions he's making. And, in our 

14 conclusion, we even state that we 

15 disagree with the Surgeon General 

16 there — it's obvious we disagree. Sol 

17 don't see where there's a — 1 don't know 

18 if anybody ever suggested that there be a 

19 revision made. 

20 Q. I want to go back to what you 

21 just said. 

22 People who are concerned about this 

23 know about the Surgeon General's report? 

24 Is that what you said? 

25 A. That may be what I said. But 
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2 

what I was trying to say was that people 

2 

sent copies of the Surgeon General's 


3 

that are familiar with the Surgeon 

3 

report, now, do they? 


4 

General's opinion on nicotine addiction, 

4 

A. They do not. 


5 

I'm assuming are familiar with his 

5 

Q. And so the public may read this 


6 

reports. I don't know that they are. 

6 

and read that the — and think, from the 


7 

I'm assuming that. 

7 

representation made on Page 6, that the 


8 

Q. People who are familiar with the 

8 

Surgeon General doesn't think that 


9 

Surgeon General's reports. 

9 

there's anything wrong with the nicotine 


10 

And who are those people? 

10 

in your product. 


11 

Scientists? 

11 

Couldn't they make that impression? 


12 

A. I'm talking in - I don't know 

12 

MR. SARNER: Objection to the 


13 

these people. 

13 

form of the question. 


14 

Q. All right. Well, let me try and 

14 

A. Excuse me. I'm sorry -- 


15 

focus this a little bit more. 

15 

Q. Couldn’t the public -- wouldn't 


16 

Who was this — this communication 

16 

the public reading this believe that the 


17 

that we've been talking about, "Smokeless 

17 

Surgeon General did not think that 


18 

Tobacco and Health," wasn’t that a 

18 

nicotine in your product was a health 


19 

communication to the general public? 

19 

hazard? 


20 

MR. SARNER: Objection to the 

20 

A. You know, a person reading 


21 

form of the question. 

21 

this — I would assume some people 


22 

A. I have no knowledge about how 

22 

reading this would assume exactly what 


23 

this was distributed, to whom it was 

23 

you've said. I have to assume there's 


24 

distributed. I have no knowledge. 

24 

also some people, probably, that assume 


25 

Q. Well, the Smokeless Tobacco 

25 

the opposite. But I don't know who this 
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2 

Council was charged in its — from its 

2 

is being sent to, what it's being sent 


3 

inception, with making information 

3 

to, what their background is, how general 


4 

available to the public. 

4 

they are. 


5 

Isn't that what you said? 

5 

And so much about the Surgeon 


6 

A. I believe that's what you said, 

6 

General’s reports that I remember was in 


7 

but - 

7 

the public media, so there was a lot more 


8 

Q. Well, isn't it true? 

8 

exposure than I can really estimate right 


9 

MR, SARNER: Objection to the 

9 

now who might have seen or been exposed 


10 

form of the question. 

10 

to what information on the report. 


11 

A. As I remember it now, it probably 

11 

Q. Well, whatever information they 


12 

was true. 

12 

might have been exposed to on the 


13 

Q. Okay. 

13 

outside, let's just look at what they 


14 

A. Probably. 

14 

would have read in this report. That's 


15 

Q. So, if this went to the public in 

15 

all I was looking at. 


16 

general, not just to scientists, is that 

16 

Upon reading Page 6, would it be a 


17 

true? 

17 

fair conclusion that a reader would 


18 

MR. SARNER: Objection to the 

18 

believe, having read Page 6, that the 


19 

form of the question. 

19 

Surgeon General didn’t think nicotine was 


20 

A. I'm assuming that's true. 

20 

a health hazard? 


21 

Q. All right. So — I'm going back to 

21 

A. I believe it would be a fair 


22 

what you said, is that people who are 

22 

conclusion, based on this report, for the 


23 

concerned would know about the Surgeon 

23 

reader to assume that in 19 — whatever 


24 

General's report. 

24 

the date was — 


25 

The general public does not get 

25 

Q. Sixty-four? 



19 


Hudson Reporting & Video, Inc. 
212-273-9911 or 800-310-1769 


http://legacyJibrary.ucsf.e(^tiiddeqBK|a§CI/'|®®lfw.industrydocuments. ucsf.edu/docs/kjhl0001 




Michael L. McMullin, et al Vs. U.S. Smokeless Tobacco Company 
Confidential - July 31, 2002 - Richard Manning 




Page 77 



Page 79 

1 

Manning * Confidential 


1 
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2 

A. Sixty-four, thank you. — that 


2 

MR. SARNER: I'm sorry. 


3 

in 1964 the Surgeon General did not think 


3 

Mr. Wilner. 


4 

nicotine was an addiction problem. 


4 

Objection to the form of the question. 


5 

Q. And, in view of the 1988 report, 


5 

A. With our discussions, nothing has 


6 

that would be an incorrect conclusion, 


6 

helped me recollect whether the Smokeless 


7 

wouldn’t it? 


7 

Tobacco Council published a revision of 


8 

A. In the 1988 report, the Surgeon 


8 

this document or not. 


9 

General changed his opinion. 


9 

Q. Or whether UST published any 


10 

Q. And, therefore, his -- the 


10 

corrections - 


11 

reference to the 1964 report was out of 


11 

MR. SARNER; Same objection. 


12 

date and incorrect as of 1988; isn't that 


12 

Q. — is that right? 


13 

correct? 


13 

A. UST did not public this. It 


14 

A. It was not out of date and 


14 

doesn't directly publish this. 


15 

incorrect as of the date this was 


15 

Q. Well — 


16 

probably printed. 


16 

A. So it's - 


17 

Q. Do you feel that it's misleading 


17 

Q. Wasn't this — I'm sorry. 


18 

to avoid mentioning the 1988 report after 


18 

MR. SARNER: You're talking over 


19 

1988? 


19 

each other. Unintentionally. I'm 


20 

MR. SARNER: Objection to the 


20 

watching the court reporter. 


21 

form of the question. 


21 

MR. WILNER: Please understand, I 


22 

Is that a hypothetical question? 


22 

will not cut him off. 


23 

MR. WILNER: No. 


23 

MR. SARNER; You don’t have to 


24 

A. No, I don’t know if another 


24 

apologize. I know you, Mr. Wilner. And 


25 

report was issued, if another report 


25 

Dr, Manning is not trying to cut you 
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2 

wasn't issued. 


2 

off, either. 


3 

Q. Let me ask you this way; Does 


3 

MR. WILNER: Okay. I understand. 


4 

UST want to disavow the publication of 


4 

THE WITNESS: Go ahead. Cut me off. 


5 

the Smokeless Tobacco Council as not 


5 

MR. WILNER: No, I wanted you to 


6 

being UST's? 


6 

finish. Let me see if I can focus it. 


7 

A. UST is not a member of the 


7 

Q. I don't want to belabor this point, 


8 

Smokeless Tobacco Council. 


8 

but UST, when this was published, meaning 


9 

Q. Right. We established UST was a 


9 

Exhibit 1, "Smokeless Tobacco and 


10 

member of the Smokeless Tobacco Council 


10 

Health," UST was a member of this 


11 

when this Exhibit 1 came out; is that 


11 

organization, correct? 


12 

correct? 


12 

A. It probably was. 


13 

A. Yes. 


13 

Q. All right. And so, when you say 


14 

Q. Does UST now wish to disavow that 


14 

UST didn't publish it, this was published 


15 

publication as not being authorized, 


15 

by someone that UST authorized to publish 


16 

perhaps, or not being correct? 


16 

this, wasn't it? 


17 

A. I can, you know, offer you my 


17 

MR. SARNER: Objection to the 


18 

opinion that this publication looks as if 


18 

form of the question. 


19 

it were correct. 


19 

A. I don't know that UST 


20 

Q. And have — and, after 1988, has 


20 

specifically authorized them to publish 


21 

any of this discussion refreshed your 


21 

this than UST authorizes any organization 


22 

recollection as to whether UST has issued 


22 

it belongs to to publish something. It's 


23 

any corrections - 


23 

— they're a member. They supported what 


24 

MR. SARNER; Objection — 


24 

that organization did. I don't know if 


25 

Q. — to the public? 


25 

it involved any specific authorization on 
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2 

what to publish or not to publish. 


2 

studies of any kind. It's all been 


3 

Q. Did UST ever tell the Smokeless 


3 

conducted by outside scientists. 


4 

Tobacco Council not to publish "Smokeless 


4 

unbiased, respected scientists. 


5 

Tobacco and Health"? 


5 

Q. What was your title or job with 


6 

A. Not that I'm aware of. 


6 

the company in 1982? 


7 

Q. So that if UST was present at the 


7 

A. (No response.) 


8 

formation of the Smokeless Tobacco 


8 

Q, Or thereabouts? 


9 

Council and the Smokeless Tobacco Council 


9 

A. In 1982 or thereabouts. 


10 

was charged with the responsibility of 


10 

Q. Yeah. 


11 

making these kind of communications to 


11 

A. With the generous "or 


12 

the public and the Smokeless Tobacco 


12 

thereabouts," it was Vice-President. 


13 

Council gave you or UST a copy of this, 


13 

Q. Vice-President? 


14 

as it was published, and you never 


14 

A. I'm thinking Vice-President, 


15 

objected to it, do you still state that 


15 

Research and Development. 


16 

this is not a publication that UST is 


16 

Q. How does that compare, in the 


17 

responsible for? 


17 

hierarchy, with your current position? 


18 

A. What I have stated so far is all 


18 

Did you — 


19 

that I am aware of about UST and the 


19 

A. Well, my current position - that 


20 

Smokeless Tobacco Council, how they 


20 

was a position that - as an officer of 


21 

interacted, how they - you know, what 


21 

the company. 


22 

they did. What I've stated is just all I 


22 

My current position is not as an 


23 

recall about that. 


23 

officer of the company, so, in that 


24 

Q. Okay. 


24 

respect, the hierarchy is lower. 


25 

A. It may not be sufficient, but 


25 

Q. Were you ever involved in an 
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2 

it’s all. 


2 

investigation to determine whether there 


3 

Q. Okay. And do you know — did you 


3 

are carcinogens in the products of U.S. 


4 

ever interview any of the scientists that 


4 

Tobacco? 


5 

supposedly participated in the creation 


5 

A, I'm having trouble understanding 


6 

of this document called "Smokeless 


6 

that. It's a simple question, but I'm 


7 

Tobacco and Health," if there were any 


7 

having trouble understanding where 


8 

scientists? 


8 

you're — what you're asking. 


9 

MR. SARNER: Objection to the 


9 

Q. All right. I'll tiy to clarify. 


10 

form of the question. 


10 

Do you know what a carcinogen is? 


11 

A. I don’t recall having done that. 


11 

A. I know what a carcinogen is, yes. 


12 

no. 


12 

Q. What is a carcinogen? 


13 

Q. Did UST make any statements 


13 

A. A carcinogen is a material that 


14 

directly to the public in the time — 


14 

causes cancer. 


15 

well, let me — excuse me - since, or — 


15 

Q. All right. And are 


16 

let me get a time period that's not too 


16 

carcinogens -- have you ever studied the 


17 

difficult for you to answer. 


17 

question of whether carcinogens are found 


18 

Did UST make any statements 


18 

in UST products? 


19 

directly to the public, since you were 


19 

A. In one respect — if I can 


20 

employed there, on the health effects of 


20 

clarify it a little bit. 


21 

its smokeless-tobacco products? 


21 

At one time — 


22 

A. As I tried to say earlier, 


22 

Q, By all means? 


23 

smokeless — smokeless tobacco — U.S. 


23 

A. At one time, in the early 


24 

Tobacco - UST has not been directly 


24 

seventies, a group of outside scientists 


25 

involved in health research tobacco 


25 

reported that a chemical they named NNN 

21 
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was shown in their studies to be an 
animal carcinogen or a laboratory 
carcinogen, was present in some U.S. 
Tobacco products that they analyzed for 
and - at a time I was involved in trying 
to repeat and verify that reported animal 
carcinogen or laboratory carcinogen was 
present in our products. So, to that 
extent, yes, I was involved in that 
research, I think during the seventies. 

Q. Okay. And so, let's go back to 
that time period, which was right around 
1974, 1975? 

A, I remember it being in the 
mid-seventies, yes. 

Q, Okay. And you said that a group 
of outside scientists had discovered 
this - what you called an animal 
carcinogen; is that right? 

A. That's what I described. 

Q. Known as NNN - 

A. That's right. 

Q, — or nitrosonomicotine — 

A, That's correct. 


Manning - Confidential 
MR. SARNER: Objection to the 

form of the question. 

A. I had heard of the American 
Health Foundation. 

Q. Do you know that Ernst Wynder was 
one of the founders of the American 
Health Foundation? 

A. That's my impression. 

Q. Do you know who Dr. Wynder is in 
the field of tobacco research? 

A. Yes. 

Q. Were you aware of his 
publications in the 1950's which linked 
smoking tobacco with cancer? 

A. I was familiar with the fact that 
he had some scientific publications that 
considered that, yes. 

Q. And didn't he - wasn't 
Dr. Wynder one of the scientists that 
painted the backs of mice with the 
condensate from cigarettes and caused 
cancer to appear on their backs, and 
published that result? 

A. I don't remember specifically 
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Q. - in your product; is that 
correct? 

A. Right. 

Q. Now — 

MR. SARNER; Can I just say one 
thing? 

MR. WIENER; Sure. 

MR. SARNER: I’m watching the court 
reporter again. You guys are kind of 
running iuto each other at the end. If 
you could just take a pause -- 

MR. W1LNER: All right. 

MR. SARNER; — so that the question 
is clear and the answer is clear. Very 
unintentional on both sides, I know. 

Q. Okay. So these outside scientists, 
this was the group with Hoffman and Hecht 
at the American Health Foundation in 
Valhalla? 

A. This was the American Health 
Foundation that I'm referring to. 

Q. You knew about the American 
Health Foundation, correct, and the 
qualifications of the scientists there? 


Manning - Confidential 
what Dr. Wynder published, because what 
he was publishing concerning cigarettes 
and cancer was not really in the area I 
was working. 

Q. The American Health Foundation, 
that was founded by Dr. Wynder, who came 
from the Sloan-Kettering Memorial Cancer 
Institute here in New York. 

A. 1 didn't know that. 

Q. You were aware that there were 
eminent scientists, including Dietrich 
Hoffman and Stephen Hecht, and others, 
who were working at the American Health 
Foundation? Were you? 

MR. SARNER; Objection as to 

form. It's a little vague as to time. 

MR. WILNER: Well, I understand. 

Deliberately so, perhaps. 

A. I'm aware of the fact that at 
that time frame we're talking about, in 
the mid-seventies, Dietrich Hofftnan 
worked there, Stephen Hecht worked there, 
and others too, 

Q. They published — or a group of 
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2 

them published a study which concluded 


2 

form. 


3 

that this chemical, which they called a 


3 

A. In our products? 


4 

tobacco-specific nitrosamine, was present 


4 

Q. Yes. 


5 

in the tobacco products that your company 


5 

A. Okay, I actually talked with 


6 

makes — manufactures, right? 


6 

Dr. Hofftnan and some of the others after 


7 

MR. SARNER: Objection as to 


7 

that. And they had found this in - I 


8 

form. 


8 

can't remember what tobacco or tobacco 


9 

A. In the early seventies, they 


9 

product. And at a particular meeting - 


10 

reported that that specific nitrosamine 


10 

it was a Corresta meeting, I believe, or 


11 

had been identified by them to be in the 


11 

Tobacco Chemists Research Conference - I 


12 

one or two products of ours that they 


12 

think a Corresta meeting - the 


13 

examined. 


13 

registrants received samples — free 


14 

Q. Okay. Which included which 


14 

samples of tobacco products, some 


15 

products? 


15 

cigarettes, but also some specially 


16 

A. It may have been only Skoal, as I 


16 

prepared, wrapped, packaged samples of 


17 

remember it. 


17 

Skoal. 


18 

Q. Now, did you - you were working 


18 

And he told me that since they had 


19 

for the company at that time, right? 


19 

this free sample that they didn't have to 


20 

A. That's correct. 


20 

purchase, they just - let's just see 


21 

Q. Did you know that at that time — 


21 

what's in that stuff. 


22 

before Dr. Hoffman, Dr. Adams, 


22 

Q. Okay. 


23 

Dr. Brunamen (phonetic) and Dr. Hecht 


23 

A. And it happened to show up. It 


24 

published the article on the 


24 

wasn't expected. It wasn't anticipated. 


25 

N-nitrosamines in tobacco products, did 


25 

It happened. 
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you know that your products had these 


2 

Q. It happened. And when they 


3 

carcinogens in them? 


3 

published it, they thought it was pretty 


4 

A. At that time, I did not know that 


4 

important, didn't they? 


5 

our products had those animal carcinogens 


5 

A. They thought it was important? 


6 

in them. 


6 

Q. Yeah. They thought it was very 


7 

Q. Well, why didn't you know that? 


7 

important that this carcinogen had 


8 

A. I didn't know that - well, the 


8 

appeared in the product, didn't they? 


9 

simplest reason I didn't know that is 


9 

A. They thought it was worth 


10 

those things - that report came out just 


10 

publishing, that they had found an animal 


11 

a very few years after I graduated from 


11 

laboratory carcinogen in a commercial 


12 

college in chemistry and fairly fresh 


12 

product. 


13 

from my chemistry courses and training. 


13 

Q. Let me ask you this: They were 


14 

And at that point in time there was no 


14 

able to do this chemical analysis to find 


15 

reason to think that, from a chemical 


15 

this carcinogen on a sample that they got 


16 

point of view, that it was even possible 


16 

at a meeting, right? 


17 

to form that compound under those 


17 

A. That's what they told me. 


18 

conditions. So I had no reason to expect 


18 

Q. What stopped UST from doing that 


19 

that to be there. 


19 

five years before on its own products? 


20 

Q. Dr. - Dr, Hofftnan and Dr. Adams 


20 

MR. SARNER: Objection as to the 


21 

and Dr. Brunamen and Dr. Hecht, did they 


21 

form of the question. 


22 

have the feeling that these nitrosamine 


22 

A. As I stated before, there was no 


23 

carcinogens would be found in the 


23 

reason, from a chemistry and knowledge 


24 

product, in order to do this research? 


24 

point of view, to ever expect that that 


25 

MR. SARNER: Objection as to 


25 

sort of thing could happen. 
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1 

Manning - Confidential 


2 

In fact, after it was reported, I 

2 

it? 


3 

made a point to — as I said before, on 

3 

A, Prior to what date? I'm sorry. 


4 

things like this, we also consult or talk 

4 

Q. Seventy-five. 


5 

to outside scientists. 

5 

A. It is true that the chemical 


6 

In this case, I definitely talked 

6 

described as NNN is present in our 


7 

to an outside scientist, whose name I 

7 

product, and we didn't know about it 


8 

can't remember, but he was an expert in 

8 

prior to 19 whatever it was, for the 


9 

that particular field of chemistry. 

9 

reasons I stated before. 


10 

And I met with him in an ACS 

10 

Q. Now, as of today, how many 


11 

meeting, and his opinion was, no, that 

11 

carcinogens may be present in your 


12 

couldn't have happened. It must be an 

12 

product that you don’t know about? 


13 

artifact, or it must be what was called 

13 

MR. SARNER; Objection as to the 


14 

C-Nitrosation, not a - a different type. 

14 

form of the question. 


15 

And there was simply no reason, 

15 

Is that a real question? 


16 

even from Dr. Hoffman’s group, to expect 

16 

MR. WILNER: Yes. 


17 

that this sort of thing could have been 

17 

MR. SARNER: You ask him to make 


18 

found. They just looked at something 

18 

something up? 


19 

because they had it on the shelf. They 

19 

MR. WILNER: No. 


20 

may have expected to use it as a control, 

20 

A. I'm having trouble answering — 


21 

as something — as a control for 

21 

Q. Well, let me amend the question. 


22 

something that doesn't contain it. I 

22 

A. — how many things I don't know 


23 

don't know. 

23 

about exist. 


24 

Q. But they did find it? 

24 

Q. Let me amend the question — 


25 

A. But they did find it. 

25 

A. Thank you. 
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1 
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2 

Q. And you confirmed they were 

2 

Q, — since it was a figure of 


3 

right? 

3 

speech. 


4 

A. Eventually, it was confirmed that 

4 

A. Thank you. 


5 

that did occur in our products, not at 

5 

Q. Might there be carcinogens in the 


6 

the levels they reported, but it did 

6 

product now that you don't know about? 


7 

occur. 

7 

A. I do know that our products have 


8 

Q. So there was a carcinogen in your 

8 

not been shown to cause any human 


9 

product that, before 1975, was there, and 

9 

disease, including cancer. So, from that 


10 

you didn't know about it? 

10 

viewpoint, I would not expect a 


11 

A. There was something reported in 

11 

carcinogen to be identified in our 


12 

our product by some outside scientists 

12 

products. 


13 

that they reported under their hands was 

13 

It is possible that somebody could 


14 

a laboratoty or an animal carcinogen. 

14 

identify an animal carcinogen in any 


15 

But our product has never been shown to 

15 

product. That's not the same thing. 


16 

cause any human disease, and that 

16 

Q. The - let me hand you a document 


17 

includes cancer. 

17 

on this question of the discovery of 


18 

Q. Let me stick to this, because 

18 

these compounds. 


19 

we'll get to those final conclusions. 

19 

Let me hand you a document which is 


20 

I’ll let you, you know, say whatever you 

20 

entitled "The Origin of NNN in Dark-Fired 


21 

want about that. But let me stick to 

21 

Tobacco." 


22 

just this question. 

22 

You see that? 


23 

Isn't it true that the carcinogen 

23 

A. Yes, I do. 


24 

NNN, among others, was in your product 

24 

Q. Authored by Jean-Lee Lin? 


25 

prior to 1975 and you didn't know about 

25 

A. Yes, I see that. 
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1 

Manning - Confidential 


2 

Q. And you recognize Dr. Lin - or 

2 

they arrived at this conclusion, what 


3 

Mr. Lin as a scientist who worked for UST 

3 

methodology they used. 


4 

at this time? 

4 

We tried to duplicate the 


5 

A. That's correct. 

5 

conditions and to replicate the 


6 

Q. It's dated December of 1975? 

6 

experiment and get the same results. 


7 

A. That's correct. 

7 

With some changes — we were not able to 


S 

(Plaintiffs' Exhibit 2, Document 

8 

replicate their experiment, but we were 


9 

entitled "The Origin of NNN in 

9 

able to verify that, with the help of 


10 

Dark-Fired Tobacco," was marked for 

10 

some other outside people, that NNN, for 


11 

identification) 

11 

example, could be extracted as a 


12 

Q. Let me ask you to comment, after 

12 

constituent from the tobacco. 


13 

I read into the record the first 

13 

Q. Well, did one of the things that 


14 

paragraph of the first page. 

14 

UST tried to do when the Hoffman report 


15 

MR. SARNER: Before you do so. 

15 

came out is to discredit Dr. Hoffman? 


16 

Mr. Wilner, I've already designated the 

16 

A. Of course not. 


17 

deposition as confidential, but not 

17 

Q. Would you look, please, at 


18 

understanding the source of this 

18 

Paragraph 1 of Page 1 of this document. 


19 

document, which may be the subject of a 

19 

Let me read it into the record. 


20 

separate proceeding, you know our 

20 

"The problem of NNN first came to 


21 

position on these documents. This may 

21 

our attention about one and a half years 


22 

be one of those documents we think you 

22 

ago, when Hoffman's group submitted a 


23 

have improperly. Having said that, 

23 

paper to Science claiming isolation of 


24 

we've already designated as 

24 

some 88 parts per million of NNN from 


25 

confidential. 

25 

snuff. Our initial approach to the 
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2 

MR. WILNER: Okay. 

2 

problem was to attempt to discredit 


3 

Q. Let's first ask you to refer to 

3 

Hoffman's claims, either on the basis of 


4 

Paragraph 1 on Page 1. So would you look 

4 

misidentification or artifactual 


5 

at that. 

5 

formation." 


6 

And before I ask you about that, 

6 

Did I read it correctly? 


7 

let me ask you, just in general, when the 

7 

A. 1 think so. 


8 

Hoffman - Professor Hoffman's discovery 

8 

Q. Did UST attempt to discredit 


9 

of this carcinogen in your product was 

9 

Dr. Hoffman? 


10 

made, what steps did UST take? 

10 

A, No, it did not. It doesn't say 


11 

A. I think I've already indirectly 

11 

we did here, either. 


12 

stated some of them. 

12 

Q. Did you attempt to discredit 


13 

We obviously talked to other 

13 

Dr. Hoffman's claims? 


14 

chemists about the possibility — or what 

14 

A. I think it is not uncommon, in 


15 

they thought about this, because, to us. 

15 

science, to critically evaluate. 


16 

the formation of what's called a 

16 

especially when there is some 


17 

secondary amine under these conditions 

17 

disagreement about other people's data. 


IS 

was not technically possible. So we 

18 

That is not involved in criticizing or 


19 

talked to other people about their 

19 

discrediting the person. It's evaluating 


20 

viewpoints, shared them. 

20 

the data or the conclusions the person 


21 

We talked to - I talked to 

21 

had reached. 


22 

Dr. Hoffman and some of his group, 

22 

And we had, from talking to other 


23 

Stephen Hecht, Ralph Omoff, others, 

23 

people, independent chemists, as I 


24 

about their results, and we set about 

24 

mentioned, at the American Chemical 


25 

investigating this ourselves as to how 

25 

Society, people in Swedish Tobacco 
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1 

Manning - Confidential 


1 

Manning - Confidential 


2 

Company, even, they thought this was a 


2 

Q. Why not? 


3 

misidentification or artifactual 


3 

A. At the time, in the early 


4 

formation. Together, we showed him that 


4 

seventies, a lot of the work we did 


5 

it was not. 


5 

involved descriptions or conditions in 


6 

That in no way discredited 


6 

that that stepped on what was considered 


7 

Dr. Hoffman. 


7 

very proprietary trade-secret information 


8 

Q. Did UST approach the question of 


8 

regarding our process and things, and so 


9 

whether Hoffinan was right or wrong with 


9 

there was a reluctance to publish in 


10 

an open mind? 


10 

written publications. 


11 

A. I don’t know how more open we can 


11 

However, we do attend scientific 


12 

be than to openly speak with the persons 


12 

trade meetins — meetings — Tennessee is 


13 

involved. 


13 

coming through — and we do talk to the 


14 

Q. I mean did UST approach it with 


14 

people attending those meetings. And 


15 

an open mind as far as its own scientific 


15 

those people include the Hoffinan group, 


16 

inquiry? 


16 

those people include people from other 


17 

A. Of course. 


17 

companies, and we talked to people. We 


18 

Q. Is that consistent with 


18 

didn't shield this information. 


19 

attempting to discredit the claims? 


19 

We have a reason not to. We were 


20 

A. That's consistent with trying to 


20 

proud of it. We had — in the process of 


21 

verify the data and the claims that are 


21 

verifying Dr. Hoffman's results, we had 


22 

made, which is, in my mind, an extremely 


22 

come up with a better method of analysis. 


23 

common thing in science. 


23 

Q. When I asked whether you had 


24 

Q. Well, does this say, "We 


24 

published, you said no, and I think you 


25 

attempted to verify Dr. Hoffman's 


25 

gave a reason that it might contain 
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1 
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2 

claims," or "We attempted to discredit 


2 

proprietary information. 


3 

his claims"? 


3 

Is that a fair summarization? 


4 

A. The word Dr. Lin used is 


4 

A. It's a fair summarization to say 


5 

"discredit," but, in my mind, that's the 


5 

that a lot of the work that was done at 


6 

same thing. 


6 

that time included in the conditions and 


7 

Q. So you think that — that if 


7 

descriptions of what was being done — 


8 

UST approached this problem with an 


8 

could or was thought to involve 


9 

attempt to discredit his claims, that is 


9 

proprietary trade-secret information in 


10 

the same as approaching it with an open 


10 

general, not specific to this. And so 


11 

mind? 


11 

that perception kind of put the brakes on 


12 

A. I think this thing was definitely 


12 

going outside and formally publishing 


13 

approached with an open mind at the time. 


13 

something. Not specifically this. 


14 

I think, if I had written this, maybe I 


14 

Sometimes that perception was 


15 

would have used a word — like you said. 


15 

carried over to things that should not 


16 

"verify." But I think that's essentially 


16 

have been. This is an example of 


17 

what's meant here, because it was very 


17 

something that should not have been. But 


18 

openly done. And, as I said, we talked 


18 

it was. 


19 

to other people openly. We talked to 


19 

Q. You're saying UST should not have 


20 

their group very openly. We talked 


20 

suppressed the publication of its 


21 

amongst ourselves very openly. 


21 

verification that Hoffman was right about 


22 

Q. Did UST publish the verification 


22 

finding this carcinogen in its product - 


23 

of Dr. Hoffman's results openly? 


23 

MR. SARNER: Objection- 


24 

A. We didn’t formally publish that. 


24 

Q. — correct? 


25 

no. 


25 

MR. SARNER: I'm sorry. 
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1 

Manning - Confidential 


2 

Objection to the form of the question. 


2 

MR. SARNER: Objection as to the 


3 

A. What I'm trying to say is that 


3 

form of the question. 


4 

UST verified the presence of this 


4 

A. In 1973, when this was going on, 


5 

laboratory carcinogen in its product. 


5 

I was working on a very specific 


6 

And what I'm trying to say is that this 


6 

chemistry project, and I was not involved 


7 

information was communicated to other 


7 

with contacts with the Surgeon General's 


8 

scientists and other groups, including 


8 

office or anything else. I do know we 


9 

the American Health Foundation. So it 


9 

worked on this. We told the people 


10 

was not suppressed. 


10 

involved we were working on it. We told 


11 

Q. Did UST send its verification of 


11 

the people involved where we agreed. 


12 

Dr. Hoffman's result on this carcinogen 


12 

where we disagreed, and what more can be 


13 

to the Surgeon General's committee? 


13 

expected, I don't know — 


14 

MR. SARNER: Objection to the 


14 

Q. All right. 


15 

form of the question. 


15 

A, — should be expected. 


16 

A. This was a partial verification 


16 

Q. Would you tell us, in the way 


17 

of his results, and we talked to him — 


17 

that you have previously indicated that 


18 

his group about it. And that's all we 


18 

there - about whether there is 


19 

did, that I remember. 


19 

confidential or proprietary information, 


20 

Q. So -- just so I'm clear, the 


20 

would you tell us if the - identify if 


21 

answer to my question about sending it - 


21 

there is any confidential or proprietary 


22 

your results to the Surgeon General, did 


22 

information that's contained in 


23 

you do it or not? 


23 

Exhibit 2? 


24 

A. I don't recollect having done 


24 

MR. SARNER: Mr.Wilner's 


25 

that. 


25 

document is nine pages long, and if 
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2 

Q. All right. I mean, it would be 


2 

you’d like Dr. Manning to read it, I 


3 

in the form of a writing somewhere. 


3 

think we should do that off-camera. 


4 

You would have access to that, 


4 

MR. WILNER: Okay. Do you want to 


5 

right? 


5 

break for lunch - 


6 

MR. SARNER: Objection to the 


6 

MR. SARNER: Sounds fine. 


7 

form of the question. 


7 

MR. WILNER: - for that reason? 


8 

A. If I had sent something, I would 


8 

Okay. 


9 

not be surprised if I had a copy of it. 


9 

MR. SARNER: Well, I want to break 


10 

But I don't remember sending that. 


10 

for lunch to have lunch. 


11 

Q. Well, if the specific issue was 


11 

MR. WILNER: Good, Just, whatever 


12 

the question of whether this carcinogen 


12 

reason. 


13 

appeared in the product, and you've said 


13 

VIDEOGRAPHER: Good time to change 


14 

before that is not a confidential area. 


14 

the tape, as well, so this concludes 


15 

why didn't you send that information to 


15 

Tape Number 1 - 


16 

the Surgeon General, that confirmed 


16 

MR. WILNER: Okay. 


17 

Dr. Hoffman's report? 


17 

VIDEOGRAPHER: - in the deposition 


18 

MR. SARNER: Objection to the 


18 

of Richard Manning. The time now is 


19 

form of the question. 


19 

12:49 p.m., and we're going off the 


20 

A. I simply can't think of any 


20 

record. 


21 

reason why I would communicate with the 


21 

(Luncheon recess taken at 12:49 p.m.) 


22 

Surgeon General on this. 


22 



23 

Q. Well, did you understand that the 


23 

(Continued on next page) 


24 

Surgeon General was vitally interested in 


24 



25 

the health effects of your products? 


25 
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1 
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2 

AFTERNOON SESSION 


2 

Q. But now it's, what, 25 years 

3 

(1:44 p.m.) 


3 

later. 

4 

VIDEOGRAPHER: This is the beginning 


4 

Is that still a trade secret? 

5 

of Tape Number 2 in the deposition of 


5 

A. In my own mind today, I don't see 

6 

Richard Manning. The time now is 1:44 


6 

anything that would be a trade secret 

7 

p.m„ and we're back on the record 


7 

from this far back. 

8 

CONTINUED EXAMINATION 


8 

Q. In fact, does this publication or 

9 

BY MR. WIENER: 


9 

this - strike that. 

10 

Q. We were discussing this document 


10 

This article by Jean-Lee Lin was 

11 

dated December 1975 entitled "The Origin 


11 

not published in the outside literature 

12 

ofNNN in Dark-Fired Tobacco." 


12 

for others to read, correct, others 

13 

Have you had a chance to review it. 


13 

outside the company? 

14 

to determine whether there are any trade 


14 

MR. SARNER: Objection to the 

15 

secrets contained in this document? 


15 

form of the question. Asked and 

16 

A. I have looked at it, and the only 


16 

answered. 

17 

thing I picked up on, and - by and 


17 

A. As far as I know, this was never 

18 

large, no. 


18 

published outside the company. 

19 

But at that point in time somebody 


19 

Q. And the purpose of this paper was 

20 

else could have perceived something that 


20 

what, at the time? 

21 

definitely was. But one thing I noticed 


21 

A. As I remember, the purpose of 

22 

is that, near the end, there is a 


22 

this paper - it was Dr. Lin getting 

23 

strategy mapped out for future directions 


23 

together with a few of us at his request, 

24 

of research, which could have been of 


24 

just to go over what ideas he had and 

25 

a - 


25 

what he was working on. Just a simple 
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2 

Q, Okay. 


2 

up-to-date. 

3 

A. - benefit to the company. 


3 

Q. But one of the things that it was 

4 

Q. Let me see if I follow you. 


4 

concerned with is where this NNN, this 

5 

What page that would be? 


5 

carcinogen that Dr. Hoffman had 

6 

A. I’m looking for a page number. 


6 

identified, was coming from in the 

7 

Page 7. 


7 

product, correct? 

8 

Q. Page 7? 


8 

A. Well, it was a concern of all of 

9 

A. Page 7 and Page 8. 


9 

us at the time, where this material that 

10 

Q. Okay. I see. It says - I'm not 


10 

was identified as a laboratory or animal 

11 

sure I follow exactly. 


11 

carcinogen, how it was formed, how its 

12 

Which paragraph are you speaking 


12 

formation could be stopped — arrested, 

13 

about? 


13 

or even what had been formed, diminished. 

14 

A. In general, it’s where Dr. Lin is 


14 

So we were working in both 

15 

talking about a — essentially, research 


15 

directions, trying to learn more about -- 

16 

to investigate something that might 


16 

we had done a lot of work to verify' that 

17 

prevent the formation of more NNN, arrest 


17 

it was, in fact, present, and we had 

18 

the formation; not eliminate what has 


18 

communicated those results to other 

19 

been formed, but arrest the formation of 


19 

people. 

20 

more. 


20 

In fact, we still had people 

21 

Q. And would you say that that might 


21 

challenging the validity of our results. 

22 

have been a trade secret at that time? 


22 

For example, we had scientists in 

23 

A. It might have been considered 


23 

the Swedish Tobacco Company saying, "That 

24 

that, because it's a professional 


24 

can't be. Will you send us a sample of 

25 

strategy within a research group. 


25 

what you identified?" 
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2 

And we did. And they verified that 

2 

the origin of nicotine — I'm sorry -- 


3 

the identification was correct. 

3 

the origin of NNN as a byproduct of - or 


4 

Q. Now -- 

4 

from the precursor in tobacco of 


5 

A. And so the — 

5 

nicotine? 


6 

Q. Go ahead. 

6 

A. I'm going to have to answer this 


7 

A. Excuse me. - the goal at the 

7 

from what I recall happening, not from 


8 

time was now to — there was discussion 

8 

what I — from this speech - looking at 


9 

going on among the scientists, how is 

9 

this document. 


10 

this stuff really formed? And there were 

10 

What I recall happening is that we 


11 

different theories. Well, probably from 

11 

approached — the issue was how is NNN 


12 

here, probably from here. 

12 

formed? And we had a very open mind on 


13 

We were trying to learn more about 

13 

that. And it could be here, it could be 


14 

how it was formed, what factors may or 

14 

here, it could be - we investigated it. 


15 

may not affect its formation, arrest its 

15 

Dr. Hoffman always thought it was 


16 

formation, what may or may not reduce the 

16 

here, other people thought it was here. 


17 

amount that's already there, even. Those 

17 

We looked at both cases. 


18 

were things that were being looked at. 

18 

Q. Well, did you — do you agree 


19 

Q. The tobacco-specific 

19 

that Dr. Hofftnan wrote, in his 1975 


20 

nitrosamines, of which NNN and NNK are 

20 

paper, that these nitrosamines had their 


21 

examples, are formed principally from the 

21 

origin in the nicotine in the tobacco? 


22 

nicotine and tobacco; is that true? 

22 

A. I remember him stating that NNN, 


23 

A. That is something that's still 

23 

for example, was formed directly from 


24 

debated among some people. Some people 

24 

nicotine, for example. He did state 


25 

that I've spoken to definitely think that 

25 

that. 
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2 

NNN is coming — some from nicotine; 

2 

Q. Did you try to develop a product 


3 

others think that NNN is coming entirely 

3 

that removed the nicotine from the 


4 

from nomicotine, not nicotine. And the 

4 

product to see whether the NNN was also 


5 

nomicotine could be being derived from 

5 

removed? 


6 

the nicotine. So, indirectly, by a 

6 

A, Not that I remember. 


7 

different pathway altogether, nomicotine 

7 

Q. Was there a reason that UST did 


8 

is formed, but that it's nomicotine that 

8 

not attempt to remove, or at least 


9 

is the precursor to NNN. 

9 

reduce, the nicotine in its commercial 


10 

Q. Nomicotine is a derivative of 

10 

products to see whether that would reduce 


11 

nicotine? 

11 

the amount of NNN and NNK, the 


12 

A. Nomicotine can be formed from 

12 

nitrosamines? 


13 

nicotine. 

13 

A. I think that, at that time, there 


14 

Q. What I'm getting at - did 

14 

were other ways to address that issue 


15 

Hofftnan and the group that identified 

15 

you're talking about. 


16 

this carcinogen in 1975, did they write 

16 

One thing that we did do at the 


17 

that NNN was a derivative of nicotine? 

17 

time was try to keep a very open mind 


18 

A. As I remember it, initially they 

18 

about what the different possibilities 


19 

thought NNN was formed from the nicotine. 

19 

could be, and we tried different things. 


20 

And, as I remember it, in later years 

20 

And a lot of what we were looking 


21 

they have gradually changed that 

21 

at did not really support the fact that, 


22 

viewpoint. 

22 

in our products, in our sample matrix, 


23 

Q. Have you - when the piece was 

23 

that the NNN was formed exclusively from 


24 

written that we’ve been discussing, by 

24 

nicotine, because we were able to look at 


25 

Dr. Lin, did he address the question of 

25 

products with very different levels of 
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2 

nicotine in it -* not necessarily zero to 


2 

reason not to be concerned about 


3 

100 percent -- but definitely different 


3 

something that is considered a disease, 


4 

levels. And it seems like the origin and 


4 

if it's shown not to cause a disease. 


5 

the amount of the NNN was totally 


5 

I think I've lost your question, 


6 

unpredictable and iireproducible, even in 


6 

about producing a product with no 


7 

our hands. So we discounted that as a 


7 

nicotine? 


S 

primary possible cause. 


8 

Q. Right. Should -- is it true, 


9 

Q. Well, did you try a product that 


9 

then, that although it would be 


10 

did not have nicotine to serve as a 


10 

technically possible to do so, UST has no 


11 

precursor? 


11 

desire to do so, because it does not 


12 

A. We don’t have a product that has 


12 

believe that the nicotine in its product 


13 

no nicotine. 


13 

represents a health hazard? 


14 

What I said is that we did try 


14 

A. It does not believe the nicotine 


15 

products with varying levels of nicotine. 


15 

in its product presents a health hazard. 


16 

We did try solutions of nicotine, 


16 

It believes our consumers like the 


17 

solutions of nomicotine in the pure 


17 

products the way they presently are, 


18 

model systems. And we were not able to 


18 

whatever the reasons for using them, and 


19 

demonstrate that nomicotine — or 


19 

so there is no reason to change it when 


20 

nicotine -- I'm sorry - was the primary 


20 

all that other just isn't established 


21 

source of NNN. 


21 

yet. 


22 

We did not dispute the fact that 


22 

Q. The reason being that the 


23 

other people claim that. We just 


23 

consumers like the products, and so there 


24 

couldn't totally rationalize it in our 


24 

is no reason to change it? 


25 

own hands at the beginning. We were 


25 

MR. SARNER: Objection to the 
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2 

looking at this sort of thing. 


2 

form. 


3 

Q. Does UST presently offer a 


3 

Q. Was that what you just said? 


4 

product that does not have nicotine in 


4 

A. I am saying that here is a 


5 

it? 


5 

product on the market that has nothing 


6 

A. UST does not offer a product with 


6 

shown that it causes any human disease. 


7 

no nicotine. 


7 

The consumers apparently enjoy — they 


8 

Q. Is it technically possible to 


8 

like this product. So I'm saying why 


9 

produce such a product? 


9 

change that product? 


10 

A. We haven't looked at that 


10 

Okay. Under those conditions, you 


11 

directly, but I would say it might be 


11 

might say, well, why not introduce a 


12 

possible. 


12 

different product? Leave that one alone, 


13 

Q. Well, if the Surgeon General of 


13 

but introduce a different product with 


14 

1988 is correct, and UST is wrong in that 


14 

whatever conditions you want. 


15 

nicotine is an addictive substance, would 


15 

So I'm not sure what you were 


16 

UST explore the possibility of providing 


16 

asking now. 


17 

the public with a nonnicotine product? 


17 

Q. When you say that there is 


18 

MR. SARNER: Objection to the 


18 

nothing shown that it causes human 


19 

form of the question. 


19 

disease, are you saying that the Surgeon 


20 

A. Okay. You referred earlier to 


20 

General, the AMA, and the World Health 


21 

nicotine as addictive under some more 


21 

Organization, to name three, have made up 


22 

modem definitions of addiction and as 


22 

this contention that it causes human 


23 

a — defined as a disease. And, again. 


23 

disease? 


24 

our products have never been shown to 


24 

MR. SARNER: Objection as to the 


25 

cause any human disease. That's one 


25 

form of the question. 
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A. I'm saying that they have made 


2 

A. I don't recall any. 

3 

that statement that you just made, and I 


3 

MR. SARNER: Let me just 

4 

am saying that we disagree with them. 


4 

interrupt again. You guys are — so. 

5 

Q. Well, you said more. You said 


5 

Mr. Wilner, if you could just give 

6 

there's "nothing shown that it causes 


6 

Mr. — Dr. Manning a second before you 

7 

human disease." 


7 

ask the next question, that would be 

8 

That means no scientist has ever 


8 

great. 

9 

made that statement and supported it with 


9 

Q. Right. Are we correct so far? 

10 

scientific evidence? 


10 

A. I think I have to have that 

11 

A. I am saying that the scientific 


11 

repeated for me, please. 

12 

evidence out there does not show that our 


12 

Q. Okay. Nevermind. 

13 

products cause any human disease. That's 


13 

Let me ask you more clearly: Did 

14 

all I've said. 


14 

you - have you, in your position at UST, 

15 

Q. And is that — are you sticking 


15 

been apprised of any studies that were 

16 

to your statement that there is nothing 


16 

conducted by UST prior to your employment 

17 

shown — 


17 

that concerned whether or not the product 

18 

MR. SARNER: Object to the 


18 

was harmful? 

19 

form — 


19 

A. No, I'm not aware of any studies. 

20 

Q. In those words? 


20 

Q. Let me hand you a document, 

21 

MR. SARNER: Object to the form 


21 

Number 7. 

22 

of the question. 


22 

MR. SPOHRER: Marked as 

23 

A. All I'm saying is that it has not 


23 

Exhibit 3. 

24 

been shown that our products cause any 


24 

(Plaintiffs' Exhibit 3, Document 

25 

human disease. 


25 

entitled "Snuff and Chewing Tobacco 
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2 

Q. Not been shown to your 


2 

Research, Manufacturing, and Marketing 

3 

satisfaction? 


3 

Meeting,” was marked for identification) 

4 

A, Not been shown to my 


4 

Q, Would you tell me if you've ever 

5 

satisfaction. 


5 

seen this document before. 

6 

Q. And do you think it's been shown 


6 

A. (Witness reviews document) 

7 

to the satisfaction of the Surgeon 


7 

Q. Do you recall seeing that 

8 

General of the United States? 


8 

document? 

9 

A. I would have to assume it had 


9 

A. Not what I've seen so far. 

10 

been, since he declared that it causes 


10 

Q. Let me direct your attention to 

11 

cancer — or he feels that way. 


11 

the first page. It shows that there were 

12 

Q. Earlier you testified that UST 


12 

in attendance in a meeting in New York on 

13 

does not — or did not conduct studies of 


13 

January 22,1968, a group of employees 

14 

its own to determine whether its products 


14 

and officers from UST. 

15 

were carcinogenic, or words to that 


15 

You recognize some of those 

16 

effect. 


16 

gentlemen, don’t you? 

17 

Is that correct? Did 1 get that 


17 

A. I recognize some of the names, 

18 

correct? 


18 

yes. 

19 

A. If I understood you, yes. 


19 

Q, And some of the people were there 

20 

Q. And were you aware of any time 


20 

when you entered employment, were they 

21 

where UST did conduct such studies? 


21 

not? 

22 

A. UST conducting some studies on 


22 

A. That is correct. 

23 

our products? 


23 

Q. Now, is it — would it be proper, 

24 

Q. On whether the product is 


24 

in your evaluation, for UST to conduct 

25 

harmful, yes. 


25 

research on the health effects of its 
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product in secret? 


2 

form of the question. 

3 

A. I'm thinking of the term "in 


3 

A. The amount of money that changed 

4 

secret." 1 — secret to the company? 


4 

hands does not affect whether or not the 

5 

secret to the employees? secret to the 


5 

results should be made publicly 

6 

world? 


6 

available, but the amount of money that 

7 

Q. Secret to the world. 


7 

changed hands could be part of an initial 

8 

A. Would it be- 


8 

agreement between the researchers and the 

9 

Q. Is that a proper scientific - 


9 

corporation as to how things should be 

10 

would it be a proper scientific 


10 

done, under what conditions they can be 

11 

enterprise for the company to conduct 


11 

done, what the researchers demanded, what 

12 

research on the health effects of its 


12 

they may not have demanded. 1 just don't 

13 

product in secret? 


13 

know those things. 

14 

A. I don't think the company has 


14 

Q. How would it serve the public 

IS 

ever done that, but, no, I don't think 


15 

interest to keep research secret? 

16 

that would be something I would approve 


16 

A. In general, research — I mean. 

17 

of. 


17 

there are some things that - a company 

18 

Q. Do you accept that if a company 


18 

could be canying out research to develop 

19 

conducts - like USX, conducts 


19 

a new product, and until that new product 

20 

health-related research, that the results 


20 

hits the market — if given a chance to 

21 

should be open for comment by other 


21 

hit the market in a proper way, it may 

22 

scientists and should not be secreted in 


22 

benefit the public. I don't know what 

23 

the company's files? 


23 

this is all about. 

24 

MR. SARNER: Objection to the 


24 

Q. Well, I have been talking 

25 

form of the question. 


25 

about - and 1 apologize for asking you a 
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A. Say that's a difficult question 


2 

broader question. Let me amend it. 

3 

for me to answer, because 1 really don't 


3 

How would it serve the public 

4 

understand the type of research that's 


4 

interest to keep research on the health 

5 

going on, the mechanism under which it's 


5 

effects of the product secret? 

6 

being carried out, who was involved - 


6 

A. The only thing that comes to mind 

7 

are these, you know, reputable scientists 


7 

at this moment is if the research you're 

8 

in their field, and all that - what kind 


8 

talking about is totally unqualified 

9 

of agreements have been signed with them 


9 

research, totally inaccurate research. 

10 

to do these things, what kind of monies 


10 

totally improperly conducted research, 

11 

changed hands, what keep of 


11 

totally reaching wrong - if things like 

12 

confidentiality statements were said. 


12 

that are known, something like that, then 

13 

In general, I hope that - I would 


13 

it might be a reason. 

14 

hope that if research of that type was 


14 

Q, But certainly UST would not 

15 

carried out, that it would be with the 


15 

consciously embark on doing inaccurate 

16 

initial agreement that it's a publishable 


16 

research, correct? 

17 

research like we do now, and it's open. 


17 

A. Not that I know of, no. 

18 

But I don't know what was going on back 


18 

Q. So other than the question of 

19 

then, if anything. 


19 

inaccuracy, how would it benefit the 

20 

Q. You mentioned how much money has 


20 

public to keep health research secret'? 

21 

changed hands. 


21 

A. What I'm understanding from you 

22 

Why does the amount of money that's 


22 

is that this is not research that the 

23 

changed hands affect whether health 


23 

company is conducting, it is research 

24 

research should be secret or not? 


24 

that the company has contracted with or 

25 

MR. SARNER: Objection to the 


25 

granted with somebody else outside the 
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2 

company to do. That could — you know, 


2 

that's on this front page. 


3 

somebody else is doing it. They would 


3 

Q. These people listed here are a 


4 

have to control over its accuracy, et 


4 

large list of the people who were in the 


5 

cetera — 


5 

Management and Research sections of UST 


6 

Q. Well — 


6 

at the time, right? 


7 

A. - so I can see a situation where 


7 

A. The names I see that 1 recognize 


8 

it may be, "This stuff is garbage. No 


8 

were in the Research or the Manufacturing 


9 

reason to publish this." Or maybe a 


9 

or the Marketing segments, yes. 


10 

situation where, "Hey, this is great. We 


10 

Q. And much of this was — the 


11 

should publish it." 


11 

discussion transcribed comes from a 


12 

Q. How about if it's done by the 


12 

Mr. Bennett. 


13 

company? 


13 

Now who is Mr. Bennett? 


14 

A. It's not done by the company. 


14 

MR. SARNER: Objection to the 


15 

Q. Well, let's -- answer first, in 


15 

form of the question. That would be to 


16 

the general, if we can, and then we'll go 


16 

the first question. 


17 

back into the specific. 


17 

A. Mr. Bennett, at this time — this 


18 

Do you accept that if the company 


18 

is before I was there, I believe — would 


19 

were to do health-related research, that 


19 

have been Vice-President of Research and 


20 

it would not - it should not keep it 


20 

Development. 


21 

secret? 


21 

Q. That's Word Bennett? 


22 

A. Okay, with the — with it 


22 

A. Word Bennett. 


23 

accepted that the company, for good 


23 

Q. So would that - if we turn to 


24 

reasons, does not conduct internal 


24 

Page 10, it says at the top "Dr. Bennett 


25 

research and, for good reasons, has a lot 


25 

gave the following recap of the topics 




Page 130 



Page 132 

1 

Manning - Confidential 


1 

Manning - Confidential 


2 

of external research conducted by 


2 

discussed and introduced for 


3 

independent, unbiased scientists. 


3 

consideration." 


4 

If we accept that, if the 


4 

And you see the first one is "Work 


5 

hypothetical happened where the company 


5 

toward the development of new and varied 


6 

conducted really good internal 


6 

high-flavored chewing tobacco and snuff." 


7 

health-related research, then I see no 


7 

Do you see that? 


8 

reasons why the information should be 


8 

A. I see that. 


9 

withheld from the public any more than we 


9 

Q, Number 2 is "Work towards 


10 

ask our investigators that we help fund 


10 

improving the shelf life of our products 


11 

to withhold their information. 


11 

through research and new methods of 


12 

Q. Would you turn to Page 10, 


12 

packaging." 


13 

please. 


13 

In fact, that's something you 


14 

A, Sure. 


14 

worked on, isn't it? 


15 

Q. Now, this meeting that occurred 


15 

A, Some aspects of that, yes, I 


16 

in January 22 to 23, 1968, is entitled 


16 

probably did work on. 


17 

"Snuff and Chewing Tobacco Research, 


17 

Q. Okay. "Continue studies of 


18 

Manufacturing, and Marketing Meeting." 


18 

curing process with an eye towards 


19 

Do you see that? That's in the 


19 

mechanization." 


20 

title. I'm sorry to - 


20 

Was that something you were 


21 

A. On the front page? 


21 

involved with? 


22 

Q. Yeah, on the - that's on the 


22 

A. I don’t recall being involved 


23 

front page. I'll get to the - 10. 


23 

with — I recall being involved with 


24 

Do you agree? 


24 

studies on the curing process - or wliat 


25 

A. I agree that that's the title 


25 

is being called the curing process. I 
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2 

don't recall a continuation of studies 

2 

it. At the top of the page, it says, 


3 

with an eye towards mechanization. 

3 

"Dr. Bennett gave the following recap." 


4 

Q. But that’s certainly an in-house 

4 

Did you remember who Dr, Bennett 


5 

subject that would very well be pursued 

5 

was? 


6 

by UST from time to time, correct? 

6 

A. I remember that, but that doesn't 


7 

A. I can see where it might have 

7 

tell me who wrote this. 


8 

been. 

8 

Q. So look on the first page. It 


9 

Q. Okay. 

9 

says "The following minutes of the 


10 

A. I can't see anything resulting 

10 

two-day meeting have been compiled to 


11 

that indicates that it had been, but I 

11 

record the interchange that transpires. 


12 

can see how that might have been 

12 

The ideas and facts deal with the future 


13 

considered. 

13 

of the company's orally utilized tobacco 


14 

Q, Number 4 is "Conduct studies to 

14 

products. This is not a word-for-word 


15 

ascertain consumer needs and obtain 

15 

transcript, but a compilation of the 


16 

guidelines for product research." 

16 

discussions that took place representing 


17 

Would that have been a typical 

17 

a fair resume of the day’s activities." 


18 

in-house study? 

18 

Signed, "It is sincerely hoped you will 


19 

A. That's a possible study that 

19 

find it to be accurate and useful 


20 

would also involve outside people, 

20 

outline. Respectfully submitted, S. J. 


21 

because our - it would involve 

21 

McConnell, Acting Secretary." 


22 

consumers, who are outside. 

22 

Does that clear that up? 


23 

Q. Okay. And Number 5 is "Conduct 

23 

A. What it clears up for me is that 


24 

animal studies on the health aspect of 

24 

S.J. McConnell wrote these minutes for 


25 

snuff. This is to be a private 

25 

this meeting. And it has a little bit of 
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2 

investigation and strictly confidential." 

2 

a disclaimer that it's not word for word. 


3 

Do you see that? 

3 

And it's a fair resume. It doesn't say 


4 

A. I see that. 

4 

exact. But, at any rate — 


5 

Q. What was the justification for 

5 

Q. Okay. 


6 

making any kind of a health study a 

6 

A. — somebody else wrote — 


7 

private investigation, strictly 

7 

Mr. McConnell, whom I didn't know. 


8 

confidential? 

8 

apparently wrote this. 


9 

MR. SARNER: Objection to the 

9 

Q. Okay. 


10 

form of the question. 

10 

A. I don't know if he interpreted 


11 

A. I have no idea who wrote this, 

11 

it. He said Mr. Bennett said these 


12 

why it was written, what else may have 

12 

things. I don't know if he correctly 


13 

been written around the same time, who 

13 

represented what Mr. Bennett said at that 


14 

had an opinion that was agreeing with 

14 

time — 


15 

this, how many didn't have an opinion 

15 

Q. Okay. 


16 

agreeing - I know nothing about this 

16 

A. — or if it takes into account 


17 

statement. 1 do know that we have never 

17 

what else he may have said about this — 


18 

conducted, directly in-house, tobacco and 

18 

Q. Okay. 


19 

health studies. 

19 

A. - before or after. This is one 


20 

Now, it could have been that 

20 

piece of paper, and I can't tell — 


21 

someone at the time realized that, "Hey, 

21 

Q. All right. 


22 

this is a good idea. Let's have it done 

22 

A, — from that. 


23 

somewhere else, because then it will be 

23 

Q. Would you say, though, that if 


24 

more believable." I don’t know. 

24 

that's accurate, that that represents a 


25 

Q, You said you didn't know who did 

25 

sentiment which is not consistent with 
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objective scientific inquiry into health 


2 

previous document. This is the January 


3 

effects? 


3 

20,1969? 


4 

A. More than that. If this sentence 


4 

Q. Correct. 


5 

is entirely accurate, it represents a 


5 

A. Okay. Same topic. 


6 

sentiment that is not consistent with the 


6 

Q. Okay. So have you ever seen this 


7 

responsibility and the feelings of the 


7 

document before? 


8 

company I work for. 


8 

A. May I look at it for a minute? 


9 

Q. Okay. Now, let me hand you 


9 

Q. Sure. 


10 

Exhibit 8, 


10 

A. (Witness reviews document.) 


11 

A. May I just say one thing? 


11 

Okay. I've looked at this briefly. 


12 

Q. Sure. 


12 

Q. Okay. And do you again recognize 


13 

A. I would estimate that within 15 


13 

many of the people that you later joined 


14 

minutes, unfortunately — 


14 

as being researchers and other personnel 


15 

Q. Whenever you need, you just 


15 

in the UST company? 


16 

break. 


16 

A. I recognize some, not all, of 


17 

A. So, without disrupting it — 


17 

these people, yes. 


18 

Q. You want to go now? 


18 

Q. You recognize Dr. Lin? 


19 

A. I'll go now, then. Sure. 


19 

A. Correct. 


20 

Q. Okay. We're off. 


20 

Q. Wasn't he the one that authored 


21 

VIDEOGRAPHER: The time now is 


21 

that paper that we discussed earlier, 


22 

2:13 p.m., and we're going off the 


22 

1975? 


23 

record. 


23 

A, That's correct. 


24 

(Recess taken) 


24 

Q. And Dr. Hugh Midget? He was 


25 

VIDEOGRAPHER: The time now is 2:23 


25 

another researcher that we - you worked 
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1 
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2 

p.m., and we're back on the record. 


2 

with at some time, right? 


3 

CONTINUED EXAMINATION 


3 

A. That's correct. 


4 

BY MR. WILNER: 


4 

Q. He's given as Research Director, 


5 

Q. We had been looking at an exhibit 


5 

Nashville branch? 


6 

from a meeting that occurred in January 


6 

A. Yes. 


7 

of 1968, and I've been asking you 


7 

Q. Did you work under Dr. Midget, or 


8 

questions about that. 


8 

Mr. Midget? 


9 

Now I just handed you an exhibit 


9 

A. Mr. Midget. Yes. 


10 

that purports to be the proceedings of 


10 

Q. Again, it's Word Bennett Jr„ 


11 

the second Snuff and Chewing Tobacco 


11 

Vice-President in charge of Research and 


12 

Research Manufacturing and Marketing 


12 

Development. 


13 

meeting in Nashville, Tennessee, on 


13 

Did you at any time work under 


14 

January 20, 1969. 


14 

Dr. Bennett? 


15 

(Plaintiffs' Exhibit 4, 


15 

A. For the bulk of my career there, 


16 

Proceedings of the second Snuff and 


16 

I reported to Mr. Midget, who reported to 


17 

Chewing Tobacco Research Manufacturing 


17 

Mr. Bennett. 


18 

and Marketing meeting, January 20, 1969, 


18 

Q. Okay. And would you look at 


19 

was marked for identification). 


19 

Page 1, And is it - now, this is - 


20 

Q. So would you look at that 


20 

A. 1 see. 


21 

document and see whether you have ever 


21 

Q, This is a meeting that occurred 


22 

seen that before. 


22 

one year after the 1968 meeting that we 


23 

A, This is the -- let me make sure I 


23 

discussed earlier? 


24 

have it, because the dates — I thought I 


24 

A. I understand. 


25 

was still remembering the date from the 


25 

Q. Is that correct? 
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2 

A. That's what this says, yes. 


2 

means in its use at Page 5? 


3 

Q. Would you agree with me that the 


3 

A. That's what I'm trying to say, 


4 

issue of animal studies on the health 


4 

yes. 


5 

aspect of snuff, "This is to be a private 


5 

Q. Would you look at the first page 


6 

investigation and strictly confidential" 


6 

of the document, again. 


7 

is repeated? 


7 

And does it say, at the — on the 


8 

A. That's what this item says, yes. 


8 

third full paragraph, under the word. 


9 

Q. Mow, do you know, having browsed 


9 

"Gentlemen," "Due to the confidential" — 


10 

through this 1969 document, what 


10 

underlined — "nature of the topics 


11 

confidential investigations were being 


11 

discussed, care should be exercised to 


12 

conducted at that time? 


12 

see that this information is treated 


13 

A. If I remember correctly — let me 


13 

accordingly." 


14 

just look back, please. 


14 

Do you see that? 


15 

It stated that two 


15 

A, Yes. 


16 

investigations — 


16 

Q. And in attendance - is there 


17 

Q. Let me direct your attention to 


17 

anyone in attendance who is not an 


18 

Page 5. 


18 

employee of U.S. Tobacco? 


19 

A. Thank you. On Page 5, this 


19 

A. I didn't identify anyone that was 


20 

report says that studies were under way 


20 

not an employee of U.S. Tobacco. 


21 

in two independent laboratories. 


21 

Q. All right. Well, would you then 


22 

Q. Well, in fact, it says 


22 

judge that the word "confidential" means 


23 

"Mr. Bennett reported that 


23 

that it's to be kept within the company 


24 

confidential" — and the word is 


24 

and not disseminated to the public or to 


25 

underlined — "studies were now under way 


25 

outside scientists? 
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2 

by two independent laboratories, one in 


2 

A. This was in 1968, '69, and the 


3 

Boston and one in New York." 


3 

previous statement you brought my 


4 

Does your copy say that too? 


4 

attention to has said, "Care should be 


5 

A. My copy says that too. 


5 

exercised to see that this information is 


6 

Q. Did you have any recollection or 


6 

treated accordingly." 


7 

any knowledge, prior to this — these 


7 

I assume "accordingly" means 


8 

proceedings here today, that confidential 


8 

consistent with the policies in place at 


9 

studies had been done on health effects? 


9 

that time for treating such information. 


10 

A. This is the first time I have 


10 

I don't know what those policies may or 


11 

seen this. 


11 

may not have been. I assume these people 


12 

Now, I see the word "confidential," 


12 

would have respected that, whatever it 


13 

but I don't know how that word is being 


13 

is, but I don't know what it was and how 


14 

applied. Is it — it's obviously in the 


14 

much that could have restricted or 


15 

meeting of X-number of people, so it’s 


15 

encouraged dissemination according to the 


16 

not confidential to them. 


16 

policy that existed then. 


17 

So 1 assume that some other 


17 

Q. Well, do you know whether 


18 

people — you know, I don't know if it's 


18 

Mr. Bennett wanted these studies kept 


19 

within the company, what it means, but 


19 

confidential so that if they showed that 


20 

it's currently not totally confidential. 


20 

there was a health effect, that they 


21 

Otherwise, this many people, and, 


21 

would not be public? 


22 

presumably, their subordinates and 


22 

A. I don't see that stated anywhere 


23 

superiors, would not know about this. 


23 

in this, and I have no reason to believe 


24 

Q. What you're saying is that you 


24 

that that's the case. 


25 

don't know what the word "confidential" 


25 

Q. Well, why else would Mr. Bennett 
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2 

want these studies kept confidential, and 

2 

And, again, I don't really mean 


3 

underline the word? 

3 

what strict - understand what "strictly 


4 

MR. SARNER: Objection to the 

4 

confidential" means to them. This is 


5 

form of the question. 

5 

already a large group of people that are 


6 

A. What I am reading is that 

6 

aware of this. So already it's not under 


7 

Mr. Bennett reported that confidential 

7 

strict confidentiality. So I just 


8 

studies were under way. He didn't say 

8 

don't -- all I do know is that 


9 

that he was keeping them confidential. 

9 

Mr. McConnell says that Mr. Bennett may 


10 

He didn't say what the conditions of that 

10 

have said this. 


11 

confidentiality were. 

11 

Q. Okay. 


12 

I assume there were different 

12 

A. He said it's not a word-for-word 


13 

parties involved, including the 

13 

transcript. 


14 

researchers, and what kind of 

14 

Q. All right. Again, as we’ve seen 


15 

confidentiality agreements have been 

15 

in Exhibit 4, on January 20,1969, the 


16 

signed - there's just a lot of issues 

16 

same words are said by Dr. Bennett, at 


17 

here I don't understand. 

17 

least as reported by the investigator, 


18 

And, again, this is one statement 

18 

strictly — "private investigation and 


19 

about this, out of context, by itself. I 

19 

strictly confidential." 


20 

don't know what other paper existed in 

20 

Do you see that? 


21 

that time frame, 68, '69, about this. 

21 

A. Urn - 


22 

Q. Okay. 

22 

Q. Exhibit 4, Page 1 - 


23 

A. I do know that it says that he 

23 

A. Page 1? 


24 

reported on confidential studies, but be 

24 

Q, -- or Page 2. Numbered Page 1. 


25 

didn't say he wanted them confidential. 

25 

A. Okay. 
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2 

I mean, this group may have been the ones 

2 

Q. Actually, the second physical 


3 

that wanted it, somebody else may have 

3 

page. 


4 

wanted it. It just doesn't say that. 

4 

A. That's where I have my trouble. 


5 

Q, Let's see if we can supply that 

5 

Q. Okay? 


6 

missing data to you. 

6 

A. I got to get back to where you 


7 

Would you go back to Exhibit 3, 

7 

were. 


8 

which is the New York Hilton meeting of 

8 

Q, Page 5 - numbered Paragraph 5 


9 

January 22, 23,1968, and look back at 

9 

again. 


10 

Page 10. 

10 

"Private investigation and strictly 


11 

And doesn't Dr. Bennett, say, on 

11 

confidential.” 


12 

Page 10, that he intends, as a topic for 

12 

Aren't they the same words he used 


13 

consideration, that UST do animal studies 

13 

a year ago? 


14 

on the health aspect of snuff? "This is 

14 

A. This is purportedly from the 


15 

to be a private investigation and 

15 

introductory statement, a review of what 


16 

strictly confidential." 

16 

was said a year ago. 


17 

Doesn't he say that? 

17 

Q. Yes. And you — 


18 

MR. SARNER: Objection as to the 

18 

A. So, if he's saying - he's saying 


19 

form of the question. 

19 

what was said a year ago, I would expect 


20 

A. Item 5 on Page 10, apparently 

20 

it to mimic what was said a year ago. 


21 

Mr. McConnell says that Mr. Bennett said 

21 

Q. And you think the reporter made 


22 

this. 

22 

the same mistake two years in a row? 


23 

Q. Okay. 

23 

MR. SARNER: Objection to the 


24 

A. Now, if Mr. Bennett said this, I 

24 

form of the question. 


25 

have no idea. 

25 

A. I still have — excuse me — 
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1 
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2 

have — 


2 

of knowing. 


3 

MR. SARNER: Need some water? 


3 

Q. Let's look at Page 5, on the 


4 

THE WITNESS: Thank you. Excuse me. 


4 

bottom of the page, where it says "The 


5 

A. I mean, I still don't know what 


5 

New York laboratory is testing the Scotch 


6 

all this means, in the context it's in. 


6 

Snuff products on stumptailed monkeys, 


7 

I mean, he says that this is listed below 


7 

and the Boston laboratory is testing the 


8 

what was listed before. And, by and 


8 

moist brands on hamster. The monkey has 


9 

large, they are. 


9 

a pouch in its cheek, in which the snuff 


10 

Q. So let’s turn to the studies 


10 

can be placed for a desirable period of 


11 

themselves. 


11 

time and at specific intervals each day." 


12 

Do you see that there were, on 


12 

Now, does that sound to you like 


13 

Page 5 of Exhibit 4, two studies going 


13 

it's in progress? 


14 

on, one in Boston and one in New York, 


14 

A, That sounds to me like they're 


15 

involving animals and the snuff products 


15 

tying to get the protocol in progress. 


16 

manufactured by UST? 


16 

It doesn't necessarily mean that the 


17 

A. That's what it says, yes. 


17 

study itself is in progress. 


18 

Q. Do you have in your records and 


18 

They are — obviously, they have 


19 

files any publication to the public of 


19 

studied a way to present the animal with 


20 

the results of these experiments? 


20 

the product for testing. It doesn’t say 


21 

A. I don't believe I have in my 


21 

that they're testing it yet, but they've 


22 

files anything about these studies, 


22 

developed a method to do it. It doesn't 


23 

period. 


23 

say how far along the study is, if any 


24 

Q. So, if indeed they were 


24 

data have been acquired. 


25 

conducted, they were conducted in a 


25 

Q. But they say, "The monkey has a 
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2 

confidential way; is that correct? 


2 

pouch in its cheek, in which the snuff 


3 

MR. SARNER: Objection to the 


3 

can be placed," right? 


4 

form of the question. 


4 

A. It says that the monkey, as you 


5 

A. What this states is that studies 


5 

said, has a pouch in its cheek, in which 


6 

were now under way by two independent 


6 

the tobacco can be placed or the snuff 


7 

laboratories. By "under way," what I am 


7 

can be placed. It does not stay that the 


8 

seeing, things are getting set up. 


8 

tobacco or the snuff is in its cheek. It 


9 

protocols are being, apparently, decided 


9 

said the pouch is in its cheek, in which 


10 

on. I don't see anywhere it says where 


10 

the snuff could be placed. 


11 

this is actually started being done or 


11 

Q. And then it says, "A workable 


12 

what any indications or data might be. 


12 

method has been developed by using a 


13 

This, to me, is just a general 


13 

plastic collar to hold the head 


14 

description of a protocol that will be 


14 

stationary while the plastic biHike 


15 

followed for the studies. So it sounds 


15 

tube is placed in the mouth, filled with 


16 

to me like they're talking about setting 


16 

snuff, and chewed on by the hamster." 


17 

it up. 


17 

You see that? 


18 

Q. Okay. 


18 

A. I see that. And that's 


19 

A. Whether they actually pursued 


19 

consistent with developing a method - a 


20 

that or not, I don't know. 


20 

protocol to run such a test on. They 


21 

Q. Well, let me -- 


21 

have a workable method. It doesn't say 


22 

A. I have no way of knowing. 


22 

they've done it. They developed a 


23 

Q, Excuse me. Please finish. 


23 

method. It doesn't say they've used it. 


24 

A. If this ever — it was ever 


24 

They have a tube they can place in the 


25 

followed up or continued, I have no way 


25 

mouth. They can fill it with snuff. It 
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2 

can be chewed on by the hamster. This 

2 

form of the question. 1 think that 


3 

statement here doesn't say that was 

3 

misstates what the document says. 


4 

actually done. All they did was develop 

4 

The witness can answer. 


5 

the method by which it could be done. 

5 

A. What I see in the document is 


6 

Q. Well, why- 

6 

that Mr. Bennett had some studies under 


7 

A, That's all I read in this. 

7 

way, and whatever "under way" meant, I'm 


S 

Q, Why keep that a secret? 

8 

not sure. 


9 

A. I can see no reason why to keep 

9 

And, according to this document. 


10 

that a secret. 

10 

the studies themselves or the results, or 


11 

Q. Okay. 

11 

I don't know, should be treated as 


12 

A. I'm not sure it was ever kept a 

12 

confidential. I don't know exactly what 


13 

secret. I'm not - you know, I just 

13 

he meant by "confidential" at that time. 


14 

don't know. 

14 

On the earlier document, where he 


15 

Q. But you never even heard about 

15 

referred to the — essentially, "treated 


16 

it? 

16 

accordingly," as if there was a policy on 


17 

A. I was - I don't even know if I 

17 

that. I've never seen that policy. I 


18 

was there when this was going on. 

18 

don't know how this applies. There is 


19 

Q. Well, assuming that it had been 

19 

obviously a lot of people that do know 


20 

written up and published, you could have 

20 

about this. So, if this was going on, 


21 

read about it, couldn’t you? 

21 

it's not totally confidential. 


22 

MR. SARNER: Objection to the 

22 

And it never really states that the 


23 

form of the question. 

23 

experiment is ongoing. It states clearly 


24 

A. If it was written up and 

24 

that some developmental protocol things 


25 

distributed while I was there and 1 was 

25 

have been considered and developed. And 
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2 

on the distribution list, I would have 

2 

that's all I see it saying. 


3 

known about it. Apparently, that did not 

3 

Q. Were you aware of any other 


4 

happen. 

4 

studies on the health effects of UST 


5 

Q. Or if it had been written up and 

5 

products that were going on at that time? 


6 

went into the company's files or had been 

6 

A. I don't recall knowing about any 


7 

published in the public literature, you 

7 

other — knowing about these or any 


8 

could have known about it, right? 

8 

other. 


9 

A. If 1 had a reason to look for it, 

9 

Q. Let's, if you would, on the — on 


10 

I might have found it, if 1 knew where to 

10 

Exhibit 4 that we've been discussing. 


11 

look. That's — that sounds just too 

11 

please turn to Page 2. 


12 

hypothetical, that for some reason I 

12 

I'd like to ask you about the last 


13 

would look for a study being done in 

13 

paragraph, which says, "It was noted at 


14 

Boston, or wherever it was — 

14 

this point that our brands of Scotch 


15 

Q. Well — 

15 

Snuff had approximately 1 percent 


16 

A. — with hamsters. 

16 

nicotine level and that the experimental 


17 

Q. This study was thought to be so 

17 

items possessed a level of around 


18 

important in 1969 that the — that Word 

18 

1.3 percent. Competitive brands are in 


19 

Bennett, the Vice-President in charge of 

19 

1.3 percent to 1.5 percent level. A 


20 

Research and Development, had said for a 

20 

discussion followed concerning the 


21 

year that health effects should be 

21 

nicotine level and whether we should 


22 

studied in confidence, and then had two 

22 

strive to obtain the lowest level in our 


23 

studies under investigation in 1968 and 

23 

products, since this point could become a 


24 

’69; isn't that correct? 

24 

health factor for consumers of snuff." 


25 

MR. SARNER: Objection to the 

25 

Do you know what that means? 
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2 

A. No, 1 do not know what that 

2 

usually a tolerance for the material that 


3 

means. 

3 

is "addicted to," and that you are 


4 

Q, All right. Skip -- at the bottom 

4 

needing to increase — you develop a 


5 

of the paragraph it says, "After other 

5 

tolerance to the level you have, and you 


6 

viewpoints were aired, including the 

6 

continually have to increase that level, 


7 

possibility that snuff users might 

7 

because you've developed a tolerance. 


8 

require a certain nicotine level for 

8 

Q. Now, what did UST do in, let's 


9 

product satisfaction, it was agreed that 

9 

say, in the time period that this is — 


10 

Mr. Rothenberg's point was well taken. 

10 

that represents this document, as 


11 

and we should indeed be prepared to 

11 

evidenced from information that you have 


12 

market a low-nicotine product but should 

12 

from USTs file, to determine if, in 


13 

not restrict our new product developments 

13 

fact, snuff users did require a certain 


14 

to this specialized market unless the 

14 

nicotine level to satisfy then- 


15 

consumer required such an item or if, as 

15 

addictions? 


16 

a result of outside influence, health and 

16 

MR. SARNER: Objection to the 


17 

nicotine became a real issue to snuff 

17 

form of the question. 


18 

users." 

18 

A. I don't recall seeing anything of 


19 

First, did I read that correctly? 

19 

that nature. What I am seeing in this 


20 

A. I think you did. 

20 

one paragraph is a argument or a 


21 

Q. Okay. Let's focus on the 

21 

suggestion to lower the level, not 


22 

sentence that says, "The possibility" ~ 

22 

increase it. 


23 

or the second clause in that sentence — 

23 

Q. Well, was the level lowered? 


24 

"the possibility that snuff users might 

24 

A. I don't know anything about this 


25 

require a certain nicotine level for 

25 

stuff. But it doesn't talk about 
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2 

product satisfaction." 

2 

increasing the level. It talks about 


3 

What does that mean to you? 

3 

lowering the level, which is counter to a 


4 

A. It means to me that some 

4 

tolerant situation, if you subscribe to 


5 

consumers might use tobacco products for, 

5 

that. 


6 

among other reasons, including the 

6 

Q. Well, doesn't — the way this 


7 

nicotine, the presence of nicotine. 

7 

paragraph is structured, doesn’t it 


8 

Q, Well, I mean, does it say that 

8 

suggest that other viewpoints were aired, 


9 

they — that snuff users might require a 

9 

including the possibility that snuff 


10 

certain nicotine level? 

10 

users might require a certain nicotine 


11 

MR. SARNER: Objection to the 

11 

level in counterpoint to the suggestion 


12 

form of the question. It's been asked 

12 

that a low-nicotine product should be 


13 

and answered. 

13 

marketed? 


14 

A. 1 see this — if I'm reading in 

14 

MR. SARNER: Objection to the 


15 

the same place you are, I see this, that 

15 

form of the question. 


16 

there is the possibility that snuff users 

16 

A. I read this the other way, that 


17 

might require a certain nicotine level 

17 

the low nicotine might be the alternate 


18 

for product satisfaction. I see that. 

18 

choice they have for product 


19 

Q. Now, one of the characteristics 

19 

satisfaction. 


20 

of addictive behavior is to require a 

20 

Q. Do you - 


21 

certain level of the chemical to which 

21 

A. I just read it differently. 


22 

you're addicted. 

22 

Q. Okay. Were you aware that there 


23 

Do you accept that? 

23 

were people among the participants of 


24 

A. I accept, under the traditional 

24 

this conference in - at UST in 1969 who 


25 

view of addictive behavior, there is 

25 

expressed the view that snuff users might 
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2 require a certain nicotine level? 

3 MR, SARNER: Objection to the 

4 form of the question. 

5 A. I was not directly aware of this 

6 meeting. I was not at this meeting, and 

7 I don't know about these things. All I 

8 know is what I'm seeing here right now. 

9 Q. Okay. Do you presently believe 

10 that snuff users require a certain 

11 nicotine level? 

12 A. From personal experience and 

13 knowledge of friends and acquaintances, 

14 et cetera, I think some people use 

15 tobacco products for many reasons, 

16 including the nicotine that is inherently 

17 contained in tobacco leaf. 

18 And some people, I think, do, in 

19 fact, whether knowledgeably or not, get 

20 themselves steered towards different 

21 levels of nicotine products, some higher, 

22 some lower. They exist out there. 

23 Q. Let me hand you another document, 

24 and before you look at it, let me ask you 

25 who Mr. A. Saldukas was, from United 
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2 States Tobacco Company. 

3 A. Can 1 look at the name and - 

4 Q. Sure. 

5 A. - spell it and see if it rings a 

6 bell. 

7 Q. It's in the second page. Yeah, 

8 you can look at the document. 

9 A. Second page? 

10 (Witness reviews document.) 

11 MR. SARNER: Mr. Wilner, I think 

12 the number — 

13 MR. SPOHRER: That should be 5,1 

14 think. Shouldn't it? 

15 MR. WILNER: It doesn't matter what 

16 number he has. 

17 MR. SARNER: Well, it does. But for 

18 now, we can just have Bob just — 

19 MR. SPOHRER; If you'll-I’m 

20 sorry — just put a 5 on that one for 

21 me, please. Thank you. 

22 MR. WILNER: What number is it? 

23 MR. SARNER: You know, once we got 

24 past Number 1, l knew we were going to 

25 be in trouble. 
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2 (Plaintiffs' Exhibit 5, Letter to 

3 Karl Foerstner, dated February 22, 1972, 

4 was marked for identification) 

5 Q. Okay. First question is. Who is 

6 Dr. - not Dr. — who is A. Saldukas, 

7 Department Manager? 

8 A. As I remember, there was a 

9 Saldukas that was in some marketing-group 

10 position. That's my remembrance. I 

11 don't know if that's accurate, but that's 

12 the way I remember it. 

13 Q. Now, you got to the company when? 

14 A. Effectively, early'70. 

15 Q. Okay. Nineteen seventy? 

16 A. Effectively. 

17 Q, All right. And you said that at 

18 the time you got there, you were not 

19 aware of there being research on the 

20 issue of the health effects of snuff, 

21 right? 

22 A. That's correct. 

23 Q. So let's look at this letter from 

24 February 22, 1972, to a Mr. Karl 

25 Foerstner in Wisconsin. 
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2 First, have you ever seen this 

3 document? 

4 A. I haven't looked at it yet. 

5 Q, All right. Well, look at it and 

6 tell me if you've ever seen it before. 

7 A. (Witness reviews document.) I 

8 read it. 

9 Q. Have you ever seen it before? 

10 A. I don't recall ever having seen 

11 this before. 

12 Q. All right. Does it appear to be 

13 a response by this gentleman from U.S. 

14 Tobacco to someone writing in, inquiring 

15 whether you can get cancer from 

16 swallowing the juices produced by chewing 

17 tea, chewing tobacco? 

18 MR. SARNER: Objection to the 

19 form of the question. 

20 A. This copy I have is a copy of an 

21 unsigned letter, so I don't know if this 

22 letter ever existed — or was sent, 

23 rather. 

24 But, at any rate, on the surface of 

25 it, it does appear that Mr. Saldukas, 
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1 
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2 

whom I remember as a manager in the 


2 

Q. But you said that as of that 


3 

Marketing Department, and unqualified to 


3 

time, UST had conducted no scientific 


4 

answer inquiries about health and our 


4 

research on that question? 


5 

products, replying to a consumer who has 


5 

A. That's what I said. 


6 

a health question. 


6 

Q. Why was that? Why didn't UST 


7 

Q. He was not qualified at the time 


7 

research the question of whether -- if 


8 

to make these answers? 


8 

this was a controversy in the medical 


9 

A. As I said, as I knew the man only 


9 

profession, why didn't UST research it? 


10 

a very short time, I did not perceive him 


10 

A. As I understand it, at that time 


11 

as somebody qualified. 


11 

UST thought it was a more professional, 


12 

Q. Well, who at UST was supposed to 


12 

more responsible, more effective way to 


13 

answer the consumers? 


13 

do that type of research, is to have it 


14 

A. As I remember it, there was a 


14 

conducted outside of the company in an 


15 

staff position within the Legal 


15 

independent, qualified, unbiased 


16 

Department that addressed inquiries like 


16 

laboratory whose results would be 


17 

this. 


17 

acceptable - believable, even, because 


18 

Q. Who was that? 


18 

at that time a tobacco company claiming 


19 

A. The person has recently retired, 


19 

research was conducted that supports us 


20 

and I'm embarrassed to have a mental 


20 

as any other kind of company 


21 

lapse. 


21 

self-generated. It wasn't as believable 


22 

Q. Okay. If you think of it, let us 


22 

as a totally independent, qualified 


23 

know. 


23 

scientific group conducting independent, 


24 

A. Okay. It was a woman who - 


24 

outside research. 


25 

she's retired. I can't think of the 


25 

Q, Let's look at Paragraph 4. 
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2 

name. 


2 

"We can say, however, that this 


3 

Q. Okay. So the third full 


3 

company has conducted extensive 


4 

paragraph says, "There has been a great 


4 

scientific research with laboratory 


5 

deal of controversy in the medical 


5 

animals to determine whether or not there 


6 

profession and in government circles as 


6 

are any adverse effects of the use of 


7 

to whether various forms of cancer are 


7 

tobacco in the mouth, and our findings 


8 

attributable to the use of tobacco in its 


8 

have been, in all instances, completely 


9 

many forms, but there's no general 


9 

negative"? 


10 

agreement. And we would be rash if we 


10 

Now, was that true? 


11 

were to assure you one way or the other." 


11 

A. As far as I know, that is not 


12 

You see that? 


12 

true. As far as I know, this is an 


13 

A. I see that. 


13 

unsigned - copy of an unsigned letter 


14 

Q. Was it true in 1972 that there 


14 

that may or may not have gone out without 


15 

was a great deal of controversy in the 


15 

review by somebody else for accuracy. 


16 

medical profession as to whether various 


16 

As far as the paragraph you just 


17 

forms of cancer are attributable to the 


17 

read, I have no knowledge about that. 


18 

use of tobacco? 


18 

And, as far as 1 know, that was not done, 


19 

A. Without addressing what may or 


19 

except for what you showed me today. 


20 

may not be the accuracy of this letter 


20 

Q. Let's look at our Number 2. 


21 

and the authenticity of this letter, in 


21 

MR. SARNER: That's whafs 


22 

those years, as I remember, there was 


22 

confusing the situation. You guys have 


23 

some controversy about cause and effect 


23 

a code. I think it would be Exhibit 6, 


24 

as attributed to tobacco use, for 


24 

Bob. 


25 

example, of different diseases. 


25 

MR. WILNER: Yes. 
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1 
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2 

(Plaintiffs' Exhibit 6, Document 


2 

Q. It's the document - it's the 


3 

entitled "Brown and Williamson Tobacco 


3 

document's Page 4, not the Internet's 


4 

Company Research and Development," was 


4 

Page 4. 


5 

marked for identification) 


5 

A. Oh, wait now. 


6 

Q. Okay. So let's take a look at an 


6 

Q. There's a small "4" up at the top 


7 

exhibit that I've handed you that is a 


7 

of the -- 


8 

little more current. That's dated 


8 

A. You mean this -- 


9 

September 21, 1993. 


9 

Q. I think the next — no. 1 think 


10 

MR, SARNER: And, Mr. Wilner, not 


10 

go to the next page. 


11 

to interrupt, but this document appears 


11 

A. Okay. 


12 

to be from the Internet, and as I've 


12 

MR. SARNER: Have you had a 


13 

objected previously and — 


13 

chance to look at the document, before 


14 

MR. WILNER: Okay. 


14 

we go right into the middle of it. 


15 

MR. SARNER: — frankly, we've 


15 

MR. WILNER: Well, I'll give him a 


16 

designated as confidential the entire 


16 

chance. 


17 

transcript, so it would apply anyway to 


17 

MR. SARNER: Do you want to read 


18 

all the exhibits. We'll object to your 


18 

that? Okay. 


19 

use of this document and any others that 


19 

MR. WILNER: I'll be fair in my 


20 

were inappropriately obtained. But 


20 

questions. I think, if we move along. 


21 

Dr. Manning can answer questions. 


21 

I'll — and he - I don't give him a 


22 

MR. WILNER: Okay. 


22 

fair chance, you - you know. I'll 


23 

Q. Doctor Manning, remember we've 


23 

surely give you -- you know, we can go 


24 

talked about some of the things you have 


24 

back. But I — 


25 

done over the years. 


25 

MR. SARNER: My only question is it 
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2 

And one of the things you have been 


2 

would be fair to ask him to look through 


3 

involved with is the question of shelf 


3 

it -- 


4 

life of some of the products; is that 


4 

MR. WILNER; No, I will. 


5 

correct? 


5 

MR. SARNER: — or give him a chance 


6 

A. To some extent, yes, that's 


6 

to read it. 


7 

correct. 


7 

MR. WILNER: I will. 


8 

Q. And, in fact, one of the issues 


8 

MR. SARNER: Okay. 


9 

that UST has dealt with in the past is 


9 

MR. WILNER: I'm just trying to go a 


10 

how Copenhagen continues to ferment after 


10 

step at a time. 


11 

it leaves the manufacturing process. 


11 

MR. SARNER: Okay. 


12 

correct? 


12 

Q. First thing, 1 mean — in no 


13 

A. Well, when I was involved, I 


13 

particular order, do you recognize the 


14 

think it was described more like how 


14 

authors of this document? 


15 

Copenhagen continues to age with shelf 


15 

MR. SARNER: Mr. Wilner, what 


16 

life after the first couple of weeks or 


16 

page are the authors listed on - 


17 

so, which meant it was — it's more 


17 

MR. WILNER: They're listed on - 


18 

accurately described as an aging 


18 

MR. SARNER: — because there’s a 


19 

phenomenon, because the flavor changed, 


19 

cover sheet from the Internet, and then 


20 

the moisture changed, sometimes the 


20 

there's the document? 


21 

product dried out, just some single 


21 

MR. WILNER: Well, they're listed at 


22 

characteristics of the product changed. 


22 

the same page we were just on, Page 4 of 


23 

Q. Well, let's look at Page 4 of 


23 

the document itself. Is it 4? 


24 

this document, if we could. 


24 

MR. SARNER: Not on mine. 


25 

A. Page 4? 


25 

MR. WILNER; Not on yours? 



43 


Hudson Reporting & Video, Inc. 
212-273-9911 or 800-310-1769 


http://legacyJibrary.ucsf.e(^tiiddeqBKp§CI/'|®®liw.industrydocuments.ucsf.edu/docs/kjhl0001 





Michael L. McMullin, et al Vs. U.S. Smokeless Tobacco Company 
Confidential - July 31,2002 - Richard Manning 




Page 173 



Page 175 

1 

Manning * Confidential 


1 

Maiming - Confidential 


2 

MR. SARNER: I'm on the fifth page 


2 

represent that Copenhagen, on Page 4, 


3 

of the document. 


3 

still has an active fermentation. 


4 

MR. WILNER: Well, all right, 


4 

Do you know what that means? 


S 

let's -- we're just going to have to 


5 

A. Well, I have never seen this 


6 

move a little faster, but it is Page 4 


6 

document before. This is apparently a 


7 

of the — the indicated Page 4 of the 


7 

competitive company studying one of our 


8 

document. 


8 

products. I don't know where they picked 


9 

MR. SARNER: Okay. 


9 

the product up that they're studying. 


10 

MR. WILNER: Okay. 


10 

were these cans they got from this 


11 

MR. SARNER: I see that. Thank you. 


11 

marketplace, or how old were they, what 


12 

MR. WILNER: All right. 


12 

conditions had they been stored on. 


13 

Q. So do you recognize these folks? 


13 

Q. All I asked you is if you know 


14 

A. No, I do not. 


14 

what it means? 


15 

Q. All right. Are they UST folks, 


15 

A. Well — 


16 

though? 


16 

MR. SARNER: He's explaining his 


17 

A. Not since I've been with the 


17 

answer. 


18 

company. 


18 

A. — it can mean more than one 


19 

Q. Okay. The header on this 


19 

thing. If I knew what they were really 


20 

document says "Brown and Williamson 


20 

talking about and what the condition - 


21 

Tobacco Company," in fact, "Research and 


21 

wbat material they were actually 


22 

Development." 


22 

studying, it could mean, in their own 


23 

You see that? 


23 

vocabulary, different aspects of the 


24 

A. That's what I thought I saw. 


24 

product aging and becoming unacceptable. 


25 

Q. Why are they studying Copenhagen? 


25 

Q. Now, does UST — is UST a member 
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2 

A. A lot of companies have studied 


2 

of any tobacco organizations that Brown 


3 

Copenhagen, because it was, and it is, a 


3 

and Williamson Tobacco Company is also a 


4 

very successful consumer product - 


4 

member of? 


5 

Q. Okay. 


5 

A. What sort of organizations? 


6 

A. — and they studied it to try and 


6 

Q. Well, tobacco organizations. 


7 

be able to mimic it or make their own 


7 

A. Not that immediately come to 


8 

version of Copenhagen and enter the 


8 

mind. 


9 

market with that. 


9 

Q. Is UST a member of the Tobacco 


10 

Q. Okay. 


10 

Institute? 


11 

A. That, to my mind, is the main 


11 

A. Y’es, it is. It was. 


12 

reason other companies have — and there 


12 

Q. Until when? 


13 

have been more than one company — 


13 

A. I only know that it was a member 


14 

Q. Okay. 


14 

of the Tobacco Institute during a very 


15 

A. — to try to duplicate — imitate 


15 

short period of time in the seventies or 


16 

Copenhagen. 


16 

whenever, near the seventies, when I was 


17 

Q. So this is kind of a reverse 


17 

invited to attend some of those meetings. 


18 

engineering? 


18 

I had never heard of the Tobacco 


19 

A. It's more than that. It's just 


19 

Institute before - 


20 

trying to come up with something that 


20 

Q. Okay. 


21 

behaves like and tastes like Copenhagen. 


21 

A. — and I don't know what the 


22 

Q. Do you - have you seen this 


22 

situation or the status of the Tobacco 


23 

document before? 


23 

Institute is today. 


24 

A. No, I have not. 


24 

Q. Okay. Let me hand you a document 


25 

Q. The authors of this document 


25 

marked next in sequence. 
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2 

(Plaintiffs' Exhibit 7, Minutes 


2 

during the early eighties, I was aware of 


3 

of Tobacco Institute, 1992, was marked 


3 

it and did attend some of the meetings. 


4 

for identification) 


4 

Q. Now, are you aware of whether 


5 

Q. Purports to be the minutes of the 


5 

other members of the Tobacco Institute 


6 

Tobacco Institute, dated 1992. 


6 

have, from time to time, studied the 


7 

And showing on Page 2 Robert E. 


7 

health effects of what you call smokeless 


8 

Barrett, appearing as a member for United 


8 

or snuff tobacco? 


9 

States Tobacco Company. 


9 

A. No, I’m not aware of any. 


10 

Do you see that? 


10 

Q. Would it matter to you whether 


11 

A. I haven't seen it yet. 


11 

the resources of the large tobacco 


12 

(Witness reviews document.) 


12 

companies manufacturing cigarettes were 


13 

Am I reading over it? Apparently, 


13 

studying the health effects of smokeless 


14 

I am. 


14 

tobacco? 


15 

Q. Well, this is just Page 1 and 


15 

A. It would certainly at least be a 


16 

Page 2. It just says who was there. 


16 

matter of curiosity as to what any 


17 

Do you see that? 


17 

potential competitor was doing with our 


18 

A. I'm looking at Page 2 right now. 


18 

products. 


19 

It says, "There are also present," 


19 

Q. Let me ask you to consider the 


20 

so apparently I'm missing somebody. 


20 

document before you, which is dated 


21 

Q. Page 2, at the top of the page. 


21 

April 8, 1982, from Mr. T.S. - Tom 


22 

A, Okay. Okay. 


22 

Osdeane. 


23 

Q. "R.J. Reynolds Tobacco Company, 


23 

A. Tom Osdeane, yes. 


24 

United States Tobacco Company." 


24 

Q. To Mr. Hugh Culmen. 


25 

A. Oh, the very top. A little bit 


25 

(Plaintiffs' Exhibit 8, Document 
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2 

too obvious. Thank you. 


2 

from Tom Osdeane, dated April 8, 1982, 


3 

Q. All right. No problem. 


3 

was marked for identification) 


4 

Is that your company? 


4 

You know who Mr. Osdeane was? 


5 

A. Yes. 


5 

A, I have met him, yes. 


6 

Q. So you were a member of the 


6 

Q. He was one of the people in 


7 

Tobacco Institute in 1992? 


7 

charge of research for Phillip Morris 


8 

A. My company was a member. I was 


8 

USA. 


9 

not a member. 


9 

Do you agree? 


10 

Q. I understand that. 


10 

A, I don't know what he was in 


11 

It doesn't have individual members, 


11 

charge of, unless he was a, you know, a 


12 

just companies, right? 


12 

group leader or whatever. He was a 


13 

MR. SARNER: Objection to the 


13 

senior member of the research staff. 


14 

form of the question. 


14 

That's what I knew. 


15 

A. That's my understanding. 


15 

Q. All right. What was the purpose 


16 

Q. Okay. So does that refresh your 


16 

of your meeting with Mr. Osdeane? 


17 

recollection as to when UST was a member 


17 

MR. SARNER: He's asking you a 


18 

of a tobacco organization with Brown and 


18 

question different from the document 


19 

Williamson? 


19 

he's handed to you. 


20 

A, It doesn't refresh my memory 


20 

THE WITNESS: Oh, I'm sony. 


21 

beyond what I told you initially, that 


21 

MR. SARNER: I think Dr. Manning 


22 

during a very short time period - and. 


22 

thought you wanted him to read tbis 


23 

as I'm thinking about it, if it involved 


23 

document. 


24 

the late seventies or just the early 


24 

MR. WILNER: Well, 1 will get to 


25 

eighties, 1 don't know — but at least 


25 

that, but just one step at a time. 
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2 

Q, You mentioned that you had met 


2 

A. This is the first time I can 


3 

Dr, Tom Osdeane at Phillip Morris, and I 


3 

recall seeing this letter. 


4 

asked what was the purpose of your 


4 

Q. Well, now, Dr. Osdeane and 


5 

meeting? 


5 

Phillip Morris certainly are not a public 


6 

A. By "met," I meant I literally met 


6 

health group, are they? 


7 

the man. 


7 

A. They are also certainly not a 


8 

Q. Yes. 


8 

public group. They're a private company 


9 

A. It doesn't mean I had a meeting 


9 

that conducts private research. 


10 

with the man. 


10 

Q. They're not associated with the 


11 

Q. Okay. I understand that. 


11 

Surgeon General, as far as you know? 


12 

A. So, at some tobacco science 


12 

A. As far as I know, they are not. 


13 

meeting or other, TCRC — what they used 


13 

Q. Do you know any reason that 


14 

to call that — 


14 

Dr. Osdeane would be misstating the — 


15 

Q. All right. 


15 

his conclusions? 


16 

A. - I may have met him, been 


16 

MR. SARNER: Objection to the 


17 

introduced to him, but I don't recall 


17 

form of the question. 


18 

ever having a formal meeting with the 


18 

Q. Let me restate it. 


19 

man. 


19 

A. Excuse me. Tm still trying to 


20 

Q. All right. Let me direct your 


20 

catch up on my reading. 


21 

attention to this memorandum authored by 


21 

Q. Okay. 


22 

Dr. Osdeane of Phillip Morris. 


22 

A. (Witness reviews document.) 


23 

A. Yes. 


23 

To begin to answer your question, I 


24 

Q. It says, "In response to your 


24 

have no idea why Mr. Osdeane was writing 


25 

request of March 29,1 have had a search 


25 

to Mr. Culmen about this. I don't know 
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2 

made on the biological effects of 


2 

how many other documents — this is one 


3 

smokeless tobacco, which would include 


3 

document out of many. Possibly one of 


4 

fine-cut chewing tobacco, moist snuff. 


4 

the documents surrounding it might 


5 

and other related products." 


5 

explain more of what's going on. But, 


6 

Did I read that correctly? 


6 

based on this one document, if this is 


7 

A. That reflects what 1 see. 


7 

accurate, it does state that tire 


8 

Q. Is moist snuff - for instance, 


8 

correlation is quite strong. 


9 

is Copenhagen a moist-snuff product? 


9 

I don't understand how that 


10 

A. That's correct. 


10 

connects with his later statement saying 


11 

Q. "As you will see from the 


11 

that there has been no experimental 


12 

attached paper, there are a number of 


12 

production of tumors using snuff. You 


13 

untoward biological effects associated 


13 

know he's qualifying his answer somewhat, 


14 

with these materials. I believe the 


14 

so I don't know what he’s getting at. 


15 

correlation between use of these 


15 

Q. Well, doesn't he go on to say 


16 

substances and oral cancer is quite 


16 

this may well be due to the fact that 


17 

Strong." 


17 

inadequate testing has been done, and it 


18 

Do you see that? 


18 

could also be due to species specificity? 


19 

A. I see that. 


19 

A. This is almost a patent answer or 


20 

Q. Were you aware, prior to this 


20 

conclusion that's reached when a study 


21 

moment, that Dr. Osdeane of the Phillip 


21 

you are doing doesn't have the results 


22 

Morris Tobacco Company, has concluded, in 


22 

you would expect it to have: Well, I 


23 

1982, that the correlation between 


23 

must have done it incompletely. I must 


24 

smokeless tobacco and oral cancer is 


24 

have used the wrong animals. 


25 

quite strong? 


25 

Things like this have been done. 
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i 
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2 

and this may involve that. I have no 


2 

said was from the Internet? 


3 

idea. This is the first time I've seen 


3 

MR. WILNER: No, I don't - 


4 

this. 


4 

MR. SARNER: Okay. 


5 

Q. Well, would this -- if you had 


5 

MR. WILNER: I don't give a damn if 


6 

known about Phillip Morris's - do you 


6 

he sees that, no. 


7 

know the si 2 e of the research staff at 


7 

MR. SARNER: Well, I just think 


8 

Phillip Morris Tobacco? 


8 

it's — the document as a whole, I 


9 

A, In those years, I did know the 


9 

think that's appropriate. 


10 

president of Phillip Morris, and I would 


10 

That would be the first page of the 


11 

have contacted him, beyond a shadow — I 


11 

document. 


12 

don't think I would have been reluctant 


12 

A. I'm sorry. I can't find the page 


13 

to contact him and ask him what's this 


13 

you're referring to. 


14 

about. 


14 

MR. SARNER: That's one of the 


15 

Q. I think the first page is just an 


15 

reasons I wanted you to see this. There 


16 

Internet form. So we're going to just - 


16 

are seven pages total? 


17 

we'll remove that, if you like. You can 


17 

THE WITNESS: Yes. 


18 

keep it for your records, if you want. 


18 

MR. SARNER: Mr. Wilner, which page 


19 

All right. 


19 

did you want him — 


20 

Let me hand you another document. 


20 

MR. WILNER: All right. This is 


21 

which is titled "Blend," 


21 

going really slow here. I'm trying and 


22 

I don't know — maybe you can give 


22 

speed this along. 


23 

us more education about this. 


23 

Q. If you look at the lower right-hand 


24 

(Plaintiffs' Exhibit 9, Document 


24 

side of the document, there is a stamp. 


25 

entitled "Blend," was marked for 


25 

A. Okay. 
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2 

identification) 


2 

Q. The stamp ends in four digits. 


3 

MR. SARNER: Would you like 


3 

A. Oh, okay. 


4 

Dr. Manning to go through the document? 


4 

Q. The four digits I want are 7609. 


5 

MR. WILNER: No, I want to direct 


5 

A. Okay. I got you now. I was 


6 

the questioning, if I could. 


6 

looking at my — the numbers at the top. 


7 

Q. Dr. Maiming, just looking at the 


7 

Q. I understand. Okay. 


8 

first page, do you recognize this 


8 

And it talks about tobacco-specific 


9 

document? 


9 

nitrosamines, TSN. 


10 

A. I don't recognize this document. 


10 

Do you see that? 


11 

Q. All right. Handwritten in the 


11 

A. I see where it says that, yes. 


12 

upper margin it says "2/19/96, CC 


12 

Q. All right. It says "What is 


13 

Karen" - could be Prats, possibly. 


13 

currently known" in the third paragraph. 


14 

Can you identify anything about 


14 

"Copenhagen at room temperature 


15 

that margin notation? 


15 

experiences a fivefold increase in TSN in 


16 

A. That notation is illegible to me. 


16 

three months." 


17 

Q. Do you know a Karen Prats? 


17 

Do you see that? 


18 

A. No, I don't. 


18 

A. I see that. 


19 

Q. Now, do you - let's take a look 


19 

Q. Now, would that mean a fivefold 


20 

at the paragraph - the page that is - 


20 

increase in the amount of the 


21 

that ends m 7609; in other words, Bates 


21 

tobacco-specific nitrosamines in three 


22 

Number 620017609. 


22 

months on the shelf? 


23 

MR. SARNER: Mr. Wilner, are you 


23 

A, This is apparently work that is 


24 

unwilling to let Dr. Manning see that 


24 

being done or a report that's being done 


25 

cover page that you took off, which you 


25 

by another tobacco company, possibly 
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2 

Brown and Williamson, because one of the 


2 

it was. They claim they had a fivefold 


3 

names, I almost recognize. 


3 

increase. 


4 

And there is - again, there is no 


4 

Q. Did they - 


5 

telling how or what they're testing has 


5 

A. I have not seen that. 


6 

been purchased, how it's been stored 


6 

Q. What do you mean, you have not 


7 

since purchasing, how they are measuring 


7 

seen that? 


8 

that at that time. 


8 

A. I have not seen an increase of 


9 

This is a - a lot of people were 


9 

that magnitude in three months. 


10 

just getting into measuring themselves, 


10 

Q, Well, how much have you seen? 


11 

and their methods have been proven not to 


11 

A. I recall seeing — back — what 


12 

be as reproducible and reliable as other 


12 

was the date of this thing? Am I reading 


13 

methods. We've been very much involved 


13 

this right, 1990? 


14 

in trying to get a standard, uniform, 


14 

Q. Which - the date of what thing? 


15 

reliable method for the trade developed. 


15 

A. This document. 


16 

And so I really don't know what 


16 

Q. Well, the only thing - there is 


17 

they're talking about and how reliable 


17 

a notation, "February 1990," and then 


18 

their levels are. 


18 

there's a handwritten notation. 


19 

Q. Well, let's start at one — 


19 

"2/19/96," so we don't know. 


20 

A. What they're talking about. 


20 

A, So that's fairly recent, at 


21 

Q. -- one thing, what they're 


21 

either rate. 


22 

talking about. 


22 

From what we know about this 


23 

What they're talking about is an 


23 

product — and this does say "Copenhagen" 


24 

increase in the carcinogens identified as 


24 

for the first product -* there has been a 


25 

tobacco-specific nitrosamines when 


25 

shelf-life period established, whether 
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2 

Copenhagen sits on the shelf. 


2 

it's four weeks, five weeks, or six 


3 

Isn't that what they're talking 


3 

weeks, but somewhere in that range, there 


4 

about? 


4 

is a shelf-life period where the product 


5 

A. They're talking about an increase 


5 

is supposed to be picked up off the 


6 

in what I’ve referred to as animal 


6 

commercial markets, because its 


7 

carcinogens when Copenhagen is sitting on 


7 

stability, its taste, et cetera, is not 


8 

the shelf for three months. Now, I don't 


8 

what we want it to be. 


9 

know - it says "at room temperature." 


9 

Now, if they - again, if they - 


10 

Some rooms are very warm, some are very 


10 

this Copenhagen, it depends when they 


11 

cold. I don't know what sort of room 


11 

picked it up, what it was like when they 


12 

temperature. That definitely would 


12 

picked it up. Then they store it for 


13 

affect the behavior of the product and 


13 

three months, so that could have been a 


14 

shelf life. 


14 

year — or not a year, but four months. 


15 

It doesn't say how old the product 


15 

five months. There's no telling — 


16 

was when they started this study. Our 


16 

Q. Well - 


17 

products, they have a date on the bottom, 


17 

A. — but there is an increase. 


18 

so they could tell what date they started 


18 

There is a potential of an increase in 


19 

with. But I don't know what date they 


19 

diat time period. 


20 

started with. It just implies that when 


20 

Q. Well, you said you hadn't seen an 


21 

they stored this stuff at whatever the 


21 

increase in that much, so what have you 


22 

room temperature was for three months, 


22 

seen? Three times? four times? 


23 

after how long before when they purchased 


23 

A. That - I'm trying to remember 


24 

it, 1 don't know, by methodology, I have 


24 

what was happening in the early nineties, 


25 

no information what it was and how valid 


25 

which is the date, essentially, here. 
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2 I think - can think of cases where 

3 doubling or less. 

4 Q. Doubling? 

5 A. Or less. 

6 Q. Okay. Now, you indicated you 

7 didn't know what temperature the room was 

8 at, that these Brown and Williamson 

9 scientists, if that's who they were, 

10 found a fivefold increase in these 

11 carcinogens. 

12 Did you make a statement to that 

13 effect? 

14 A. I made — excuse me — a 

15 statement to the effect that there's a 

16 lot of conditions I don't know what 

17 they're talking about. I don’t know how 

18 old the Copenhagen was when they acquired 

19 at, under what conditions the Copenhagen 

20 had been stored at - 

21 Q. All right. Well, let's just 

22 focus on -- 

23 A. -- when they acquired it. 

24 Q. I want to give you a chance to 

25 finish, but I - 
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2 MR. SARNER: Well, then, let him 

3 finish. 

4 A. Then let me finish. 

5 Q. All I asked, is it room 

6 temperature? 

7 MR. WILNER: And we're going 

8 go - we’re going so slow because he 

9 wants to say everything every time. 

10 Q. All I asked was, did you say room 

11 temperature was one of the variables? 

12 MR. SARNER: Don't answer that 

13 question. 

14 He is entitled to answer the question 

15 in the way that he thinks is 

16 appropriate — 

17 MR. WILNER: Not forever. 

18 MR. SARNER: I agree with that. And 

19 just like you're not entitled — 

20 MR. WILNER: All right. 

21 MR. SARNER: - to ask a question 

22 that's a paragraph long. But the 

23 reality is, I think the doctor has been 

24 compliant with your questions, 

25 responding to them appropriately. 
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2 I am sorry if you think it's taking 

3 too long. I think that characterization 

4 is inappropriate. I think the record 

5 will reflect that. 

6 And I would ask Dr. Manning to finish 

7 what he was saying before you 

8 interrupted him. And if you wanted this 

9 to move more quickly, you control the 

10 questioning. But he is allowed to 

11 answer. 

12 MR. WILNER: Not any way he wants. 

13 Go ahead, Doctor. 

14 A. I think I was talking about how 

15 they're reporting a fivefold increase in 

16 TSN in three months, that there are a lot 

17 of factors that could have been involved: 

18 they obtained Copenhagen, how old it was 

19 when they obtained it, how it had been 

20 stored when it had been obtained -- was 

21 it on the dashboard of a pickup truck, 

22 was it in excessive heat before they ever 

23 started the three months? At room 

24 temperature was the point you brought up, 

25 and I didn't know what room temperature 
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2 was. 

3 Q. Well, I - 

4 A. That would have an effect. 

5 Q. I appreciate that. That was only 

6 a lead-in question. 

7 Now my question is: What room 

8 temperature is specified on Copenhagen to 

9 be stored at? 

10 MR. SARNER: Object to the form 

11 of the question. 

12 A. There is not a room temperature 

13 specified for storage of Copenhagen. 

14 Q. Okay. So this could have been 

15 stored at a condition that is acceptable 

16 to UST, correct? 

17 A. This could have been stored at a 

18 condition that is acceptable to a 

19 consumer of that product. 

20 Q. Okay. 

21 A. Usually that's what happens. If 

22 I buy Copenhagen, I know, if I'm driving 

23 a pickup truck and I store it on the 

24 dashboard or the top of my pickup truck, 

25 it's not going to taste as good very 
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1 
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2 

quickly. It's going to get too hot. 1 

2 

are not going to use it. 


3 

know conditions under which I can store 

3 

So people are going to understand 


4 

it that will preserve what I consider the 

4 

how long they can do it. And usually 


5 

integrity of the product. 

5 

it's in a time frame of two to four or 


6 

Q. Well, is there — 

6 

five weeks, whatever, when the product is 


7 

A. Now, for the purposes of this 

7 

acceptable. And beyond that point, the 


S 

study — 

8 

product is picked up by our marketing and 


9 

Q. Is there a warning on Copenhagen 

9 

sales department, and it's no longer 


10 

that says that if you store it at too 

10 

available for sale. So — 


11 

high a temperature, you can get a 

11 

Q. You mean they pick it up off the 


12 

fivefold increase in the carcinogens in 

12 

dashboards of people's pickup trucks and 


13 

the product? 

13 

from their own living rooms and bedrooms? 


14 

A. First of all, before - as we've 

14 

A. No. What I said was it's no 


15 

been talking, the tenn "carcinogens" is 

15 

longer available for sale. They pick it 


16 

too loose. The term is what some people 

16 

up from the stores. 


17 

have reported to be laboratory animal 

17 

Q. What if they buy it and they keep 


18 

carcinogens, not human carcinogens. 

18 

it? 


19 

And, basically, we still have that 

19 

A. Then they must feel that they are 


20 

knowledge, that no scientific study has 

20 

saving it under conditions where it is 


21 

ever shown that the product is 

21 

still acceptable for them to use in terms 


22 

responsible for any human disease, 

22 

of taste and texture and dryness and 


23 

including the cancer you're referring to. 

23 

flavor. 


24 

We have that factor. 

24 

Q. How would they know that there 


25 

We have the factor that the 

25 

was an increase in these carcinogens 
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2 

consumers know what they expect from that 

2 

going on? 


3 

product, in this case Copenhagen, in 

3 

A. If it was stored under conditions 


4 

terms of appearance, taste, smell, and 

4 

where that increase is going on, they 


5 

whatever else they may be concerned with. 

5 

wouldn't know it. 


6 

and they know how to start to preserve 

6 

Q. Well, is that something you think 


7 

what they desire, because they're not 

7 

maybe the consumers might like to know so 


8 

going to be purchasing cans of the stuff 

8 

they could maybe decide not to store it 


9 

to throw away. I don't think they are. 

9 

at room temperature? 


10 

Q, Is there any indication on 

10 

A. I don't see where that 


11 

Copenhagen that the carcinogens in the 

11 

information is helpful to a consumer 


12 

product can increase if it's stored at 

12 

where this might happen, this might not 


13 

room temperature? 

13 

happen. 


14 

A. Is there any indication that the 

14 

What they have is a legal product, 


15 

animal — reported laboratory animal 

15 

adult product, which has not been 


16 

carcinogens in Copenhagen can increase 

16 

shown — whether nitrosamines or the 


17 

if - 

17 

product as a whole — has not been shown 


18 

Q. Yes. If it's -- depending on 

18 

to cause human disease. The isolated 


19 

what temperature it's stored in. 

19 

material you're referring to — the 


20 

A. That could possibly depend on 

20 

isolated TSN and NNN has been shown by 


21 

temperature. It would also definitely 

21 

some people in laboratory conditions to 


22 

depend on how long. And, you know, if 

22 

elicit the response of causing cancer in 


23 

it's too long, at too hot a temperature. 

23 

animals. In the entire product, in the 


24 

the taste of the product is lousy. It 

24 

whole matrix of everything that’s in that 


25 

dries out. It's unacceptable. People 

25 

product, it's never caused anything. 
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2 

What's to warn the user about? I 


2 

nature, but not what you're talking 


3 

don't understand. 


3 

about. 


4 

Q. Do you think the consumers would 


4 

Q. Now, in fact, an increase in 


5 

like to know that a carcinogen might 


5 

carcinogens in the tobacco-specific 


6 

increase fivefold if they store their 


6 

nitrosamines is not the only thing that 


7 

product at room temperature? Do you 


7 

occurs when Copenhagen ages on the shelf; 


8 

think they might want to know that? 


8 

is that correct? 


9 

A. I think that they might not 


9 

A, When Copenhagen is sitting on the 


10 

understand the distinction between a 


10 

shelf under conditions which include both 


11 

carcinogen and assume that causes cancer 


11 

temperature and, especially, time, there 


12 

in humans, as opposed to an isolated, 


12 

are many changes that can occur; but. 


13 

independent study on a pure material that 


13 

again, one of the things you mentioned is 


14 

has been shown to cause the formation of 


14 

really properly described, I think, as 


15 

tumors in laboratory conditions in 


15 

animal laboratory carcinogens. The 


16 

animals. I think those are two different 


16 

product itself has not been shown to 


17 

things. 


17 

cause any adverse health effects, not to 


18 

Q. So you would be afraid to confuse 


18 

be the cause of any, at least known. 


19 

them if you told them that this 


19 

human disease, including cancer, that 


20 

carcinogen might increase fivefold, that 


20 

you're referring to. 


21 

they might draw the wrong conclusion from 


21 

Q. Does the --1 was referring to, 


22 

that? They don't — wouldn't know 


22 

actually, the - a chemical change that 


23 

enough? 


23 

occurs in the product when it's stored on 


24 

A. It's not a matter of afraid to 


24 

the shelf, and that is a change in its 


25 

confuse. It's a matter of not seeing 


25 

pH. 
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2 

what potential use that information is to 


2 

Are you aware of such a phenomenon? 


3 

the consumer. 


3 

A. I don't, at this moment, recall 


4 

Q. So have you ever talked to 


4 

the specifics of numerical values, but I 


5 

consumers and asked them whether they'd 


5 

do know that with shelf life and under 


6 

like to know at least the conditions that 


6 

different storage conditions, pH - what 


7 

they should store the products to 


7 

you're calling pH, of an aqueous solution 


8 

minimize the amount of carcinogens in it? 


8 

of the product can change the pH of the 


9 

A. We're talking about laboratory 


9 

product. 


10 

experimental materials again, and we're 


10 

As far as I know, there is no such 


11 

talking about an end product that, under 


11 

thing as pH of a solid material like the 


12 

scientific studies, has not been shown to 


12 

product, but the pH of an aqueous extract 


13 

cause any - any - human disease, 


13 

of the product, that can change, yes. 


14 

including cancer. 


14 

Q. PH is just a measure of acidity 


15 

So I'm talking to consumers 


15 

or basic -- basicness, correct? 


16 

theoretically about something that isn’t 


16 

A. Not entirely. Indirectly, that’s 


17 

known to be a concern, telling that 


17 

correct, but pH is - the definition of 


18 

this — no, I have not. 


18 

pH is the negative logarithm of hydrogen 


19 

I have told them — suggested to 


19 

ion concentration, which is something 


20 

them when they were dissatisfied with 


20 

that parallels the acidity and the 


21 

their product, if it didn't last long 


21 

alkalidity of the material. 


22 

enough for that, ways they may or may not 


22 

Q. And UST has from time to time 


23 

want to store it in terms of taste and 


23 

measured the pH of its various products, 


24 

flavor and dryness - product drying out 


24 

has it not? 


25 

too fast. I've had conversations of that 


25 

A. It has measured the pH of an 
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2 

aqueous solution of various materials, 


2 

is a theoretical, empirical concept of 


3 

yes. Again, a solid product does not 


3 

what could be present in a solution under 


4 

have a pH, and that’s misleading. 


4 

ideal conditions and the relationship to 


5 

Q. Well, in fact, when these 


5 

a product of any kind. And I don’t 


6 

nicotine — when these smokeless products 


6 

see --1 think there’s much more to it 


7 

are used, they're moistened with the 


7 

than that. 


8 

user's saliva, are they not? 


8 

Q. Do you agree that nicotine is the 


9 

A. In some cases, I could see where 


9 

active physiological agent in tobacco 


10 

that’s unavoidable. In some cases, like 


10 

strength? The higher the level, the more 


11 

my own mouth today, where it is 


11 

strength? 


12 

exceedingly dry, it might just not get 


12 

A, No, I don’t entirely agree with 


13 

too moistened, but that’s a fan- 


13 

that, either, because, in my mind, 


14 

assumption, that it could be moistened by 


14 

strength — in my mind, refers more to 


15 

the saliva, yes. 


15 

the flavor of the product — 


16 

Q. What relation does pH have to the 


16 

Q. And- 


17 

delivery of nicotine to the consumer? 


17 

A. -- the long lasting - the time 


18 

A. Excuse me, the pH of — 


18 

the flavor lasts. That, to me, is 


19 

Q. The pH of the product ? 


19 

strength. 


20 

A. Okay. I’m sony. In my own 


20 

Q. Is pH directly related to the 


21 

mind, very little. 


21 

level of free nicotine available? 


22 

Q. Okay. Does the pH change the 


22 

A. Is pH related to the level of 


23 

amount of free nicotine? 


23 

free nicotine available? If we have an 


24 

A. I think by free nicotine you’re 


24 

ideal, pure water solution of pure 


25 

referring to unprotonated nicotine. I’m 


25 

nicotine, pH is one of the factors that 
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2 

familiar with that. 


2 

will affect the level of unprotonated 


3 

That’s a concept — a theoretical 


3 

nicotine that’s present. That’s a 


4 

that was developed in the early seventies 


4 

situation - that’s an ideal theoretical 


5 

to give mathematical equations that 


5 

situation. It’s not a real situation in 


6 

describe the equilibrium - the 


6 

the mouth, for example. 


7 

theoretical equilibrium of unprotonated, 


7 

And the author that first made us 


8 

monoprotonated, diprotonated nicotine, 


8 

aware of that concept, that I remember, 


9 

for example, when that was ~ the pure 


9 

also stated in his paper that — those 


10 

nicotine dissolved in pure water at a 


10 

same qualifications and disclaimers on 


11 

specific temperature, like 24 degrees 


11 

it. 


12 

Celsius, I think it was. So that’s 


12 

And, in fact, what he was trying to 


13 

rather theoretical. 


13 

do at the time didn't even relate to 


14 

And I’m not sure how that relates 


14 

tobacco solids per se, like we're talking 


15 

to the question you asked me, now that I 


15 

about today, but to the dispersion of 


16 

got off on a - 


16 

nicotine in the aerosol of cigarette 


17 

Q. Well, let me ask you 


17 

smoke, which is totally unrelated to our 


18 

specifically, is free nicotine that 


18 

products. 


19 

portion of the total nicotine which is 


19 

Q. So have you researched the amount 


20 

readily available for physiological 


20 

of pH in your different products and 


21 

absoiption on first contact. 


21 

compared the total nicotine in the 


22 

Is that a fair statement? 


22 

product and the free nicotine available 


23 

A. What’s a fair statement is that 


23 

for physiological absorption on first 


24 

the way I heard you describe it, free 


24 

contact? 


25 

nicotine, or the unprotonated nicotine, 


25 

A. Have I researched that, or if I 
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2 

describe that so that other people could 


2 

when you talk about strength, like 


3 

see what numbers other people have 


3 

strength in quotes here, strength to me 


4 

presented as a theoretical model 


4 

is the favor impact, the — you know. 


5 

situation, what they would be talking 


5 

wintergreen is a much stronger flavor to 


6 

about, not necessarily as being a 


6 

me than some other things, for example. 


7 

simplistic way of describing a very, 


7 

To me, that's what strength is. 


8 

very, very complex thing. 


8 

Now, this document, it starts out 


9 

Q. Well, I didn't get it. 


9 

"Lately we have been talking." Well, 


10 

Did you research it or not? 


10 

this was Mr. Druzinia (phonetic) and 


11 

A. Research is one thing, and, in my 


11 

myself. And about this time in my 


12 

own mind — if 1 understand what you're 


12 

career, I began to report to 


13 

asking, did I research it? No. Did I 


13 

Mr. Druzinia, and we had conversations 


14 

describe ever what other people think? 


14 

about things like this. He was an 


15 

Yes. 


15 

engineer, I was a chemist. And he 


16 

Q, Well, let me hand you this 


16 

wanted, if I could, give him a little 


17 

document, dated 1981, which is marked as 


17 

more explanation of what are meant by 


18 

10- 


18 

some of these terms other people are 


19 

(Plaintiffs' Exhibit 10, 


19 

using. 


20 

Memorandum from Richard Manning, dated 


20 

So this document is not meant to be 


21 

October 5,1981, was marked for 


21 

what I think is cast in stone. This 


22 

identification) 


22 

document is a distillation of opinions of 


23 

Q. — and ask if you're familiar 


23 

other people, what other people see and 


24 

with it. 


24 

perceive. And that's what it is. 


25 

A. Yes, lam. I remember this. 


25 

Q. Well, does it say - do you now 




Page 210 



Page 212 

1 

Manning - Confidential 


1 

Manning - Confidential 


2 

Q. All right. And this is a 


2 

accept that nicotine is the active 


3 

document on U.S. Tobacco letterhead. 


3 

physiologic agent in tobacco strength? 


4 

correct? 


4 

A. I accept the fact that nicotine 


5 

A. That's correct. 


5 

is an active physiological agent. I 


6 

Q. And it bears your authorship, 


6 

accept that part of it. 


7 

does it not? 


7 

Q. Well, I asked for the whole 


8 

A. Yes, it does. 


8 

thing. 


9 

Q, Dated October 5,1981, correct? 


9 

Do you accept, or do you now change 


10 

A. That's correct. 


10 

your opinion, that nicotine is the active 


11 

Q. It begins by saying, "Lately, we 


11 

physiologic agent in tobacco strength? 


12 

have been discussing the strength of 


12 

A. I don't think - unless I was 


13 

various products" - "strength" is put in 


13 

misunderstood and being inconsistent — 


14 

quotes. "I have listed below 


14 

this says - I said 1 agree with active 


15 

identifiable factors and my comments on 


15 

physiological agent. And I also said 


16 

their interaction with strength. 


16 

before that, to me, strength refers to 


17 

Nicotine, the active physiologic agent in 


17 

flavor, et cetera. And that's still 


18 

tobacco strength, the higher the level, 


18 

tme, it does. 


19 

the more strength, related to tobacco 


19 

Q. Well, did you write in 1981 that 


20 

type and pH." 


20 

nicotine was the active physiologic agent 


21 

Now, did - earlier, did I ask 


21 

in tobacco strength? 


22 

you about tobacco strength and nicotine. 


22 

A. I'm also saying, to illuminate 


23 

and you said you didn't think it was 


23 

this document that starts out "Lately we 


24 

true? 


24 

have been discussing 'strength'" of 


25 

A. 1 told you that at this time. 


25 

various things, and that Mr. Druzinia 
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2 

wanted from me a distillation of 

2 

A. I believe that what I wrote 


3 

different people's opinions and work 

3 

reflected accurately what 1 told 


4 

product concerning what they call 

4 

Mr. Druzinia was a distillation of 


5 

strength. This is a distillation. This 

5 

viewpoints about strength, quote/unquote. 


6 

is not meant to be a guarded, factual 

6 

This is one distillation, and it’s valid. 


7 

document. I mean, what is, definitively, 

7 

Q. All right. And you -- 


8 

strength? There is no such thing at this 

8 

A. I don't have to personally 


9 

time. 

9 

believe everything on this page. Some I 


10 

Q. Well, did you believe that 

10 

do, some I don’t. And, as 1 said, to me, 


11 

nicotine was the active physiologic agent 

11 

the strength of a tobacco product is its 


12 

in tobacco strength at the time you wrote 

12 

flavor impact. 


13 

this, October 5,1981? 

13 

Q. Okay. And then you said, "pH. 


14 

A. I believe that nicotine is an 

14 

The measure of acidity. Seven is 


15 

active physiological agent in tobacco. I 

15 

neutral, higher is basic, lower is 


16 

believe a lot of people thought tobacco 

16 

acidic. Directly related to the level of 


17 

strength, in quotes, was related to 

17 

free nicotine available." And then you 


18 

nicotine levels. I think a lot of people 

18 

go on with some numbers. 


19 

believe that tobacco strength, in quotes. 

19 

Now, did you believe that when you 


20 

was more related to favor and things like 

20 

wrote it? 


21 

that. And that's what camp I fell into. 

21 

A. I believe that accurately 


22 

But this relates - it's a 

22 

reflects what some other people believed 


23 

distillation of my opinion and other 

23 

and actually reported. But those same 


24 

people's opinions. 

24 

other people, as I described to you a 


25 

Q. Well, okay. So is it fair to say 

25 

minute ago, had a disclaimer in their 
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2 

you didn't believe it when you wrote it? 

2 

publication concerning it, that this is 


3 

MR. SARNER: I think the witness 

3 

an ideal situation, with pure nicotine in 


4 

was still responding when you asked a 

4 

pure water at a set temperature of either 


5 

question. 

5 

24 or 25 degrees - see, I don't remember 


6 

A. No, I'm just looking back to the 

6 

that. But, I mean, that was theoretical. 


7 

end of this document. 

7 

And some people believe that. And some 


8 

It just concludes that "This is a 

8 

of the people that believe that had very 


9 

simple summary of several complex factors 

9 

serious disclaimers about it. And this. 


10 

which interact with each other in 

10 

to me, is an accurate representation, as 


11 

unpredictable ways." 

11 

I told my boss 1 would give him, about a 


12 

I still think that’s a good closing 

12 

distillation of what different people 


13 

statement. 

13 

think. 


14 

Q. Well - 

14 

Q. In fact, the first paragraph says 


15 

A. You can't put too much into this. 

15 

"I have listed below identifiable factors 


16 

I mean. I'm trying to explain to you what 

16 

and my comments on their interaction with 


17 

it was, because I do remember this 

17 

Strength." 


18 

document, actually. 

18 

Didn't you write that? 


19 

Q. All right. And so I'm confused. 

19 

A. I wrote that. I also had a 


20 

Are you telling me that you didn't 

20 

communication with Mr. Druzinia about 


21 

really believe what you wrote, that the 

21 

what this is. 


22 

active — that it is the active 

22 

Q. So you ~ 


23 

physiologic agent in tobacco strength, 

23 

A. And I also have a disclaimer at 


24 

that that was other people's views, and 

24 

the end that "unpredictable," "simple 


25 

you didn't believe it? 

25 

summary," blah, blah, blah. 
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2 Q. You didn't write that these were 

3 other people's views that you didn't 

4 share, did you? 

5 A. This was a document given by me 

6 to my fairly new boss to satisfy some 

7 questions he had about these things. And 

8 he and I, I think, clearly understood 

9 what this document was. And that’s - 

10 that's all it was. 

11 Q. Well, I'm back to asking, then, 

12 did you believe what you wrote about pH? 

13 A. I believe pH is a measure of 

14 acidity, yes. 

15 Q. Did you believe that it's 

16 directly related to the level of free 

17 nicotine available? 

18 A. I believe now, and then, that 

19 that's a little more complicated than 

20 that. But I do believe then that some 

21 people did believe this. And, as I told 

22 Mr. Druzinia, this is a distillation of 

23 different people’s opinions, not just my 

24 own. That's the context this was - I 

25 remember this document very well. That's 
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2 the context under which it was written. 

3 Q. Did you list several of the 

4 products made by UST and others and list 

5 the pH, the total nicotine, and the free 

6 nicotine, approximately? 

7 A. Yes, I did. 

8 Q. And did you list Copenhagen as 

9 having a pH of 7.8 to 8.2, a total 

10 nicotine of 2.6 -- and is that milligrams 

11 per gram? Is that the number? 

12 A. This is embarrassing. 1 don't 

13 remember the units. But, whatever the 

14 unit — 

15 Q. Probably milligrams — 

16 A. Whatever the — whatever the 

17 units, relative to each other, the 

18 comparison is still the same. 

19 Q. And a free nicotine of 1,5. 

20 Is that — is that a — did I read 

21 that correctly? 

22 A. That’s what this table says, yes. 

23 Q. What was the purpose of lining up 

24 these products in this way? 

25 A. These products appear to be lined 
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2 up in order of increasing pH. So that 

3 might have been the purpose at the time. 

4 Q, Or decreasing free nicotine? 

5 A. That's the overall trend, but 

6 it's not consistent increasing. There's 

7 exceptions in that. 

8 Q. Well - 

9 A. The pH is clearly - it's not 

10 clearly - yes, it is clearly - it's 

11 constantly increase - decreasing as you 

12 go down the column. 

13 Q. Did you write "Total nicotine is 

14 all of the nicotine present, whether it 

15 is in a form easily absorbed or not. 

16 Free nicotine is that portion of the 

17 total nicotine which is readily available 

18 for a physiological absorption on first 

19 contact." 

20 Did you write that in 1981? 

21 A. Yes, I did write that. 

22 Q. Did you believe it when you wrote 

23 it? 

24 A. I believed that some people felt 

25 that way, and I was presenting here, in a 
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2 general description, distilling the 

3 concept of what some people thought 

4 strength was and not conversation on what 

5 I thought it was. This is a general 

6 overview of a, as a state at the end, a 

7 very complex situation. And it’s simple. 

8 Q. Well, did you believe it or not, 

9 or did you not have a belief? 

10 A. In'81 I was definitely, you 

11 know, familiar with Dr. Morrey's 

12 (phonetic) concept of unprotonated 

13 nicotine. And this is just a reflexion 

14 of what some people, other than myself, 

15 thought. 

16 Q. Other than yourself? So you 

17 didn't - 

18 A. It could have been. 

19 Q. — think that? 

20 A. It could have been. 

21 Q. What could have been? 

22 MR. SARNER: Can we take a break 

23 here. 

24 MR. WILNER: Yeah. Let’s finish 

25 this document. 
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2 

MR. SARNER: That's fine. 


2 

ages after that factor, yes. 


3 

MR. WILNER: I just have three more 


3 

Q. All right. And, as part of the 


4 

questions. We'll finish that. We'll 


4 

aging, the pH goes up; is that correct? 


5 

take a break. 


5 

A. As part of the aging - for part 


6 

Q, What could have been — you just 


6 

of the time, the pH may go up. For part 


7 

said something could have been? 


7 

of the time, the pH may go down. It goes 


8 

A, I don't remember. 


8 

both ways. 


9 

Q. Okay. All right. 


9 

Q. If the pH goes up, then the free 


10 

A. My train of thought was broken. 


10 

nicotine increases; is that correct? 


11 

I'm sorry. 


11 

A. As the pH goes up - again, we're 


12 

MR. SARNER: I apologize. But 


12 

getting to these very theoretical things. 


13 

it's been going awhile. 


13 

As the pH of an aqueous extract of 


14 

MR. WILNER; All right. 1 


14 

Copenhagen increases, the concept of 


15 

understand. We're almost finished. 


15 

unprotonated nicotine is dependent on 


16 

Q. On the last paragraph for the first 


16 

much more than just the pH. 


17 

page, you say, "Fermentation. Causes 


17 

Q. Are customers told that the free 


18 

complex beneficial flavor changes. Also 


18 

nicotine increases when the product is 


19 

leads to pH increase, therefore, free 


19 

stored? 


20 

nicotine." 


20 

A, I thought I just indicated it's 


21 

Did you write that in 1981 ? 


21 

not that clear that it increases. That 


22 

A. I wrote that. 


22 

is a theoretical concept. I can show you 


23 

Q. Would that mean that Copenhagen 


23 

numbers derived from mathematical 


24 

on the shelf would increase pH and 


24 

equations that Dr. Morrey presented that 


25 

therefore free nicotine? 


25 

give you a number that reflects what he 
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2 

A. As I told you, Copenhagen itself 


2 

calls unprotonated nicotine under ideal 


3 

does not have a pH. You take an aqueous 


3 

conditions. That has no relationship to 


4 

extract of Copenhagen, you can measure a 


4 

what happens in a product like 


5 

pH, and that the whole concept of 


5 

Copenhagen. 


6 

unprotonated nicotine is rather abstract, 


6 

Q, Are customers told that the 


7 

ideal, and complex. And it refers only 


7 

theory supports that free nicotine 


8 

to a pure solution in pure water of pure 


8 

increases when the product is stored? 


9 

nicotine. 


9 

A. The customers are not told - no, 


10 

And, as the author that introduced 


10 

of course not. 


11 

that concept wrote in the early 


11 

Q. Okay. 


12 

seventies, any deviation from that, it's 


12 

MR. WILNER: Let's take a break. 


13 

unpredictable what the effects would be. 


13 

VIDEOGRAPHER: We can change the 


14 

Q. When Copenhagen continues to 


14 

tape. This conclude Tape Number 2 in 


15 

ferment on the shelf, is the predictable 


15 

the deposition of Richard manning. The 


16 

effect to increase the pH and increase 


16 

time now is 3:51 p.m., and we're going 


17 

the free nicotine? 


17 

off the record. 


18 

A. I'm not sure where I am. 


18 

(Recess taken) 


19 

Q. I wasn't reading from the 


19 

MR. SARNER: Before we resume 


20 

document. 1 was just asking you. 


20 

questioning, I want to note for the 


21 

When — Copenhagen, we've 


21 

record that Mr. Spohrer indicated, on 


22 

established, continues to ferment on 


22 

Exhibit 5, that the exhibit stamp is in 


23 

the - after the manufacturing process. 


23 

a location to cover a handwritten 


24 

correct? 


24 

notation he had made. And, also, the 


25 

A. We established that Copenhagen 


25 

photocopy indicates some highlighting. 
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2 which I'm assuming may also come from 

3 your copy. And, in fact, some of the 

4 other exhibits in some of these 

5 depositions we’ve had - some notations 

6 that, also, I think you folks, they came 

7 from. We can work those out at the 

8 appropriate time. 

9 MR. WILNER: Well, we can substitute 

10 clean copies at the appropriate — 

11 MR. SARNER: Okay. 

12 MR. WILNER: Thank you. 

13 MR. SARNER: Sounds fair. 

14 VIDEOGRAPHER: This is the beginning 

15 of Tape Number 3 in the deposition of 

16 Richard Manning. The time now is 

17 4:11 p.m., and we're back on the record. 

18 CONTINUED EXAMINATION 

19 BY MR. WILNER: 

20 Q. We've been discussing this letter 

21 or this memorandum from you to 

22 Mr. Druzinia? 

23 A. Druzinia. 

24 Q. Druzinia. Dated October 5,1981. 

25 Could you tell us, is there 
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4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


Hares? 

A. Yes. 

Q. And the shares -- 

A. It's approximate, okay? This 
is — 

Q. UST shares are worth 
approximately what? 

A. With what the market has been 
doing in the last three days, I haven't 
had a chance to see. 

Q. Well, let's say before the market 
was doing in the last three days, what 
was it at the beginning of the year? 

A. Well, during the year there's 
been times when it's been hanging around 
30, banging around 40 for a while, 
hanging around 30 — 

Q. Okay, 

A. - dipping towards the 20's. I 
don't know where it is now. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 
13 
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anything in there that is a trade secret ? 

A. Right now, I don't see anything 
that would be considered a trade secret. 

Q. You are, as we discussed at the 
very beginning, an employee currently of 
UST? 

A. That is correct. 

Q. And a full-time employee? We 
established that? 

A. Right. Full-time employee, U.S. 
Smokeless Tobacco Manufacturers. 

And what is your annual salary? 


Manning - Confidential 




Q, Are you given any stock optidnsT 
A. Yes, I am, from time to time. 

Q. What stock options did you 
receive in the last two years? 



3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. I'm approximately ret; 
to you. It's in that ballpark. 

Q. Each worth approximately 30 to 
40 dollars at the time it was given? 

MR. SARNER: I think you were 
talking about options originally. 

MR. WILNER: Well, I understand 
that. And I'm trying to get this clear. 

Q. Were you given stock by the company? 
A. I was given a stock option by the 
company. 

Q. All right. The stock option was 
to purchase the stock at a reduced price? 

A. At a - whatever the market price 
was the day the option was exercised. 

And, if I remember correctly, the option 
price on the last option I received was 
probably somewhere in the mid-thirties. 

Q. All right. Was that less than 
the market value of the stock? 

A. As - I'm guessing, it probably 
is today. It's more than the market 
price for the stock. 


57 


Hudson Reporting & Video, Inc. 
212-273-9911 or 800-310-1769 


http7/ipgaay.iihrary.ucsf.eciii/lid/ivaJ7r,' r )0/Hdiw.industrydocuments.ucsf.edu/docs/kjhl0001 






Michael L. McMullin, et al Vs. U.S. Smokeless Tobacco Company 
Confidential - July 31,2002 - Richard Manning 


Page 229 


1 

2 

3 

4 

5 

6 

7 

8 

9 
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13 

14 

15 

16 

17 

18 

19 
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Q. I mean - the question is, when 
you were given an option, in order for 
the option to be worth anything, it would 
have to be for less than you could buy 
the stock on the outside, right? 

A. That's correct. 

Q. So, at the time you were offered 
this, there was a value to this option, 
correct? 

A. It was -- as 1 remember it, it 
was essentially market price, essentially 
par. 

Q, What bonuses have you been given 
over the past two years? 

A. You’re talking about options 
again? 

Q. Just bonuses. 

A. Dollars? 

Yes. 



23 Q. In addition to your salary? 

24 A. In addition to my salary. 

25 Q. Now, do you serve at the - do 
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POHRER: It’s 11. Sorry. 

Q. Remember how we were talking about 
how Copenhagen changes when it is stored, 
and I asked you about a - changes in pH 
and nicotine content? Do you remember 
that? 

A. Yes. 

Q, Those questions in general? 

Would you look at the exhibit I 
have handed you, which is dated 
February 11,1982. And I will represent 
to you that on Page 3, it’s - I’m 
sorry — Page 4, it bears the - well, 

I’m sorry, it’s Page 2. I think there 
are only two - 

A. All I have are two pages. 

Q. Well, actually, there are four 
pages, but there appear to be just a 
duplicate of each other, although that 
came from here -- oh, no, you're right. 

One is Copenhagen, one is Skoal. Okay. 

, ; jhis is -- on Page 2 of this 
o^enfiagen Shelf Life, it bears the 
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2 you have a contract for your services, or 

3 do you serve at the continued pleasure of 

4 the people that you report to? 

5 A. I do not have a contract, 

6 Q. Is it your anticipation that 

7 anyone from the managements of UST will 

8 see or hear your testimony today? 

9 A. I better listen more carefully. 

10 Is it my — 

11 Q. Yeah. Do you expect that 

12 somebody from UST will see or hear this 

13 deposition or a summary of it? 

2W r A. Okay’. You didn't mean anybody in 
it * 15 general? 

*16 Q. No. 

17 A. Anybody specifically? Yes, I 

18 imagine so. 

19 Q. Let me band you a document marked 

20 25. 

21 MR. SPOHRER: This is Exhibit 12. 

**142 * (Plaintiffs'Exhibit 11, Document 

23 entitled "Copenhagen Shelf Life," was 

24, marked for identification) 

*■ 25 Q. Remember we were talking about 



1 Manning - Confidential 

IS author, Charles A. Nicholas. 

3 Do you see that? 

4 A. Yes, I see that. 

5 Q. Is he an employee of UST? 

6 A. Mr. Nicholas retired five or six 

7 years ago. 

8 Q. Was he in your group at one time? 

9 A. He was in the Research and 

10 Development group. 

11 Q. Did he report to you? 

12 A. Prior to his retirement, he 

13 reported to the director of Product 

14 Development. Prior to his — prior to 

15 his - I'm just remembering — prior to 

16 his retirement, he was the Director of 

17 Product Development, and he did report to 

18 me, yes. 

19 Q. Were you aware that he studied 

20 the changes in pH and nicotine that 

21 occurred with Copenhagen during storage? 

22 A. I don’t know about this 

23 particular paper you're showing me, but I 

24 know that be did study things related to 

25 the storage of Copenhagen and similar 
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2 

other products. 


2 

description of free nicotine before we 


3 

Q. In this report he says, "A case 


3 

broke, but if you're taking those 


4 

of Copenhagen scheduled for shipment 


4 

considerations into account and what it 


5 

December 23, 1981, was obtained, and 


5 

may or may not really mean, this data 


6 

testing was started December 28, 1981. 


6 

shows approximately that sort of an 


7 

For the duration of the test, the samples 


7 

increase, yes. 


8 

were stored under conditions that the 


8 

Q. Is there any indication — let me 


9 

product could encounter at this time of 


9 

ask you this: Has UST reported this 


10 

year. Storage was at room temperature. 


10 

increase in free nicotine that occurs 


11 

with no particular humidity control." 


11 

during the storage of Copenhagen to any 


12 

And he goes on to say that "The moisture 


12 

public health agency? 


13 

content, pH, and nicotine were checked on 


13 

A. No, they have not. 


14 

a regular basis, and the following 


14 

Q. Is there — does UST have any 


15 

results obtained." 


15 

concern that free nicotine may be 


16 

Did I read that correctly? 


16 

increasing in storage, and it may have 


17 

A. That's what I --1 think you did. 


17 

some effect on the way the users -- on 


18 

yes. 


18 

the way your customers use the product? 


19 

Q. From that description, do you 


19 

A. No, we don't have a concern about 


20 

understand that — the purpose of this 


20 

that. 


21 

study that Mr. Nicholas did? 


21 

Q. Would it matter— 


22 

A. I'm presuming that the purpose of 


22 

A. We don’t — we're not doing that. 


23 

the study, to see how those factors you 


23 

Q. Would it matter how much nicotine 


24 

just named change with time during shelf 


24 

was in Copenhagen? Do you think that no 


25 

life. 


25 

amount of nicotine would cause any 
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2 

Q. Okay, And then- 


2 

problems with consumers? 


3 

A, We're talking about shelf life in 


3 

A. The amount of nicotine that's in 


4 

the same terms, I think. 


4 

Copenhagen is basic — we don't add 


5 

Q. Okay. And then, on the 28th day 


5 

nicotine as an ingredient. It's 


6 

of December, 1981, he - where he takes 


6 

basically the amount of nicotine you 


7 

his first sample, he gives a pH reading 


7 

inherent as a natural constituent of 


8 

of 7.9 and a nicotine reading of 2.98 and 


8 

plant tobacco. 


9 

a free nicotine reading of 1.55. 


9 

So there's a range of — when it's 


10 

Do you see that? 


10 

a normal agricultural material, a range 


11 

A. I see that. 


11 

of percent of nicotine that occurs. And 


12 

Q. And skipping to about two months 


12 

we don’t change that. We don't add 


13 

and one week later, on the 8 th day of 


13 

nicotine. 


14 

February, 1982, he gives a pH reading of 


14 

Q, Does UST believe that any amount 


15 

8.6, up from 7.9; a nicotine rating of 


15 

of free nicotine would not be -- or would 


16 

2.91, essentially a small drop from 2.98; 


16 

be unimportant to users, regardless of 


17 

but a free nicotine reading of 2,53, in 


17 

how high it was ? 


18 

contrast to the original 1.55. 


18 

A. I think — I definitely believe 


19 

Do you see that? 


19 

that the whole concept of free nicotine 


20 

A. I see that. 


20 

is not truly applicable to this 


21 

Q. Now, does that indicate to you 


21 

situation. It's a concept thing. 


22 

that, at least in this sample, the free 


22 

Q. Do you know why Mr, Nicholas 


23 

nicotine went up by a — about 60 percent 


23 

reported the percentage of free nicotine 


24 

in storage? 


24 

to be increasing in two months about 60 


25 

A. I think I may have belabored my 


25 

percent? 
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2 

A. Why Mr. Nicholas — okay. Free 

2 

past? 


3 

nicotine, first of all, though, is not 

3 

A. As I said before, the issue of 


4 

something he could measure. Free 

4 

the unprotonated nicotine is just a 


5 

nicotine is something he could calculate 

5 

theoretical concept that we have been 


6 

from the theoretical equations I 

6 

aware of but not really concerned about, 


7 

mentioned earlier. Why Mr. Nicholas - 

7 

except to understand what it is and what 


8 

exactly why he calculated the free 

8 

other people mean by it when they use it. 


9 

nicotine, I don't know. 

9 

As far as changing during shelf 


10 

Q. Well, let me just be sure — 

10 

life, aging, I think it's generally 


11 

A. He goes on to say, in his 

11 

understood the primary thing is flavor, 


12 

response - or his report that this is 

12 

flavor loss, and maybe moisture. But, as 


13 

the result of complex changes, blah, 

13 

the data points out - they use Shelby - 


14 

blah, blah, which wouldn't give the 

14 

that data does have the pH increasing on 


15 

impression that the samples are stronger. 

15 

that particular sample. There are times 


16 

He just says they're higher, but they 

16 

and conditions under which sometimes the 


17 

give an impression. Now, what he was 

17 

pH can actually decrease. 


18 

trying to demonstrate by this, I don't 

18 

Q, Let me show you the next 


19 

know. 

19 

document, please, which is Document 


20 

Q. Well, the reference you made was 

20 

Number - our 29. 


21 

due to the increase in pH. The free 

21 

MR. SPOHRER: This is 12. 


22 

nicotine would be higher, which would 

22 

(Plaintiffs' Exhibit 12, Document 


23 

give the impression that the samples are 

23 

entitled "Strength-Age Correlation for 


24 

stronger. Is that what you were 

24 

Copenhagen and Skoal," was marked for 


25 

referring to? 

25 

identification) 
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2 

A. I was just reading from his 

2 

Q. This is entitled "Strength-Age 


3 

statement about nicotine. 

3 

Correlation for Copenhagen and Skoal," 


4 

Q. Do you agree that an increase in 

4 

and it's another document by 


5 

pH will give the impression that samples 

5 

Mr. Nicholas. 


6 

are stronger because it increases the 

6 

Do you see that? 


7 

free nicotine? 

7 

A. I see this now. Yes, I do. 


8 

A. No. 

8 

MR. SARNER: And I'll just 


9 

Q. Did you ever discuss with 

9 

interpose the same objection related to 


10 

Mr. Nicholas that you thought that his 

10 

the Internet documents as I made 


11 

idea was wrong about the product and free 

11 

earlier. 


12 

nicotine? 

12 

MR. WIENER: Okay. 


13 

A. 1 don't recall that at the 

13 

Q. Let me ask you, since we've been 


14 

moment. I may have, but 1 just don't 

14 

discussing this, to go back, before we 


15 

recall it. 

15 

discuss this document, to the previous 


16 

Q. Is it fair to say that based on 

16 

document, which was Number 11, the 


17 

what we've seen so far, there are 

17 

Copenhagen shelf life. 


18 

potentially two issues concerning 

18 

Is there a trade secret or secrets 


19 

Copenhagen's shelf life or the storage of 

19 

expressed in this document that are 


20 

Copenhagen, and that is, number 1, a 

20 

presently trade secrets? 


21 

possible increase in tobacco-specific 

21 

A. Not something that I could 


22 

nitrosamines; and topic number 2, an 

22 

identify at this moment as a trade 


23 

increase in pH, which may increase the 

23 

secret. 


24 

amount of free nicotine? Are those both 

24 

Q. Let's move on, then, to Document 


25 

issues that UST has ever studied in the 

25 

Number 12, which is titled "Strength-Age 
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2 

Correlation for Copenhagen and Skoal." 


2 

I've heard - you know, I've heard your 


3 

And I direct your attention to 


3 

statements about it - but if it is true. 


4 

Paragraph 1, where Mr. Nicholas says. 


4 

as Mr. Nicholas seems to believe, that pH 


5 

"Copenhagen perceived as getting stronger 


5 

is related to free nicotine, then would 


6 

with age is consistent with observed 


6 

it be true that UST has a target of free 


7 

changes in the pH. This is the 


7 

nicotine for the manufacture of 


8 

equivalent to changing the theoretical 


8 

Copenhagen, Skoal, and its other 


9 

free nicotine from 1.48 percent to 2,47 


9 

products? 


10 

percent. The total amount of nicotine 


10 

A. And now I thank you, I remember 


11 

remains the same, but the fraction 


11 

where I was going now on your previous 


12 

available for immediate impact has shown 


12 

question. 


13 

a dramatic increase. Therefore, he feels 


13 

No, U.S. Tobacco does not have a 


14 

it is stronger," 


14 

target for free nicotine. U.S. Tobacco 


15 

Do you see that writing by 


15 

also does not have a target for nicotine. 


16 

Mr. Nicholas? 


16 

U.S. Tobacco -- it just does not have a 


17 

A. I wonder who he means by "he” — 


17 

target for free nicotine — for nicotine. 


18 

oh, okay, the writer, or "he" feels, 


18 

excuse me. 


19 

okay. I see that. 


19 

Q. All right. But since you — 


20 

Q, And do you disagree with 


20 

your — I wasn't sure you were finished 


21 

Mr. Nicholas’s views on theoretical 


21 

with your answer. 


22 

free-nicotine increase with observed 


22 

Does UST have a target for pH? 


23 

changes in pH? 


23 

A. It can — what it has in the 


24 

A. I disagree on what he apparently 


24 

formula, the recipes for these products, 


25 

considers the relevance or importance of 


25 

it has a target range for pH. 
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2 

that entire concept of free pH. 


2 

Q. Does it have a target range for 


3 

Q. Now, does, in fact, UST have the 


3 

total nicotine? 


4 

capacity to regulate the pH of Copenhagen 


4 

A. The nicotine is just something 


5 

and its other brands? 


5 

that comes along as a natural constituent 


6 

A. I'm not sure what you mean by 


6 

in the tobacco or material we're using, 


7 

"regulate the pH." 


7 

and there's not a target for that. 


8 

Q. Well, doesn't Copenhagen and 


8 

Q, From time to time, you have — 


9 

Skoal and the other brands of UST 


9 

let me see — remember 1 asked you about 


10 

products have a target pH? 


10 

whether the nitrosamines might be also 


11 

A. I think it’s fair to say that in 


11 

affected by the storage of the product 


12 

the manufacturing process, we definitely 


12 

and the change in conditions at 


13 

add ingredients to enable the process to 


13 

fermentation, including pH, 


14 

occur that also peripherally have the 


14 

Let me ask you, in that respect, to 


15 

effect of adjusting or changing the pH of 


15 

look at the document I've placed in front 


16 

that environment. 


16 

of you, dated December 19, 1983 from 


17 

Q. And if it's true that pH does — 


17 

Mr. Robert J, Hoff, Senior Research 


18 

I'm sorry. 


18 

Chemist in Nashville. 


19 

MR. SARNF.R: Are you finished 


19 

Do you know who Dr. - or Mr. Hoff 


20 

with your answer? 


20 

is? 


21 

A. I forgot my thoughts. 


21 

A. Yes, 1 do. 


22 

Q. I'm sorry. 


22 

Q. And it's to Mr. Hugh Midget, 


23 

Do you want me to ask you again? 


23 

Director of Research. We mentioned his 


24 

A. No, it's okay. 


24 

name before? 


25 

Q. The - if it is true - although 


25 

A. Yes, we have. 



61 


Hudson Reporting & Video, Inc. 
212-273-9911 or 800-310-1769 


http://lfigacvJibrarv.ucsf.e<^liiddgqBRia8i¥|wtfw.industrydocuments.ucsf.edu/docs/kjhl0001 





Michael L. McMulIin, et al Vs. U.S. Smokeless Tobacco Company 
Confidential - July 31, 2002 - Richard Manning 




Page 245 



Page 247 

1 

Manning - Confidential 


1 

Manning - Confidential 


2 

(Plaintiffs' Exhibit 13, 


2 

it does no harm, then we'll change 


3 

Memorandum from Robert J. Hoff to Hugh 


3 

things. 


4 

Midget, dated December 19,1983, was 


4 

Q. When you say "harm," you're 


5 

marked for identification) 


5 

referring to impairing the flavor? 


6 

Q, It talks about the 1984 research 


6 

A. I'm talking about if it does no 


7 

program. 


7 

harm, if it does not change the whole 


S 

Let me direct your attention to 


8 

picture of the organoleptic perception by 


9 

III, under "Nitrosamine-Related 


9 

the user. 


10 

Projects." Under Number 4, it says. 


10 

That's a signature product, for 


11 

"Correlation of moisture, pH, and 


U 

example, Copenhagen and U.S. Tobacco. 


12 

nitrosamine formation." 


12 

People expect a certain everything. 


13 

Do you see that? 


13 

Q, If they don’t get that, then they 


14 

A. I see that. 


14 

don't buy the product? 


15 

Q. Now, was there a study of the 


15 

A. That's correct. 


16 

correlation of moisture, pH, and 


16 

Q. And that would affect the bottom 


17 

nitrosamine formation? 


17 

line? That would affect the profits of 


18 

A. There was a statistical analysis 


18 

the company? 


19 

performed which attempted to correlate 


19 

A. It could, yes. 


20 

those factors, pH, moisture, and some 


20 

Q. And so what the orientation is. 


21 

others, I believe, with nitrosamine 


21 

is that you will reduce these 


22 

formation. This is just part of a long, 


22 

tobacco-specific nitrosamines as long as 


23 

ongoing project to better understand how 


23 

it does not impair the profit of U.S. 


24 

in the world those things are formed in a 


24 

Tobacco? 


25 

consistent, predictable way. We've had 


25 

MR. SARNER: Objection to the 
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2 

great difficulty, as well as other 


2 

form of the question. 


3 

people, deciding that. 


3 

A. We will reduce the levels of TSNA 


4 

Q. Is UST trying to reduce the 


4 

as long as they don't impact the 


5 

amount of the tobacco-specific 


5 

acceptability of that product or any 


6 

nitrosamines in its product? 


6 

other product by the consumer. And if 


7 

A. U.S. Tobacco is -- yes, it is 


7 

it's a totally new product, well, that's 


8 

committed to reducing the levels, as long 


8 

a whole different thing, because there is 


9 

as it doesn’t compromise the 


9 

nothing to change. It never existed 


10 

acceptability — the consumer 


10 

before. 


11 

acceptability of a product based on its 


11 

So there there's major efforts to 


12 

flavor and other organoleptic properties. 


12 

introduce the product with as low TSNA 


13 

Q. Why is UST attempting to reduce 


13 

level as possible. 


14 

the tobacco-specific nitrosamines in its 


14 

Q, By "acceptability," you mean 


15 

product if it doesn't believe that it 


15 

sales? 


16 

causes human disease? 


16 

MR. SARNER: Objection to the 


17 

A. It's willing to change it if it 


17 

form of the question. 


18 

doesn't compromise the flavor of the 


18 

A. By acceptability I mean that the 


19 

product. They're willing to change it, 


19 

consumer still likes the product. That 


20 

even though they disagree, because it 


20 

includes taste, aroma, mouth feel, 


21 

just reflects an opinion — they try 


21 

texture, moisture. 


22 

to - they're just reflecting — 


22 

Q. And is that related to sales? 


23 

adjusting the product to accommodate the 


23 

A. That would be related to sales, 


24 

opinion of another scientist out there 


24 

yes. 


25 

that we happen to disagree with. But if 


25 

Q. Remember we talked about the — 
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having - or UST having inside -- doing 


2 

assembled? 

3 

inside research versus doing outside 


3 

A. No, it never was. 

4 

research, and general topics to that 


4 

Q. Did you — let me direct your 

5 

effect. And in connection with that, let 


5 

attention to Paragraph 1. "I have a list 

6 

me hand you a document dated March 2, 


6 

of 75 candidates, but the more I go over 

7 

1984, which bears your authorship. 


7 

this whole thing, the more uncomfortable 

8 

(Plaintiffs' Exhibit 14, 


8 

I am." 

9 

Memorandum from Richard Manning 


9 

Were you uncomfortable at the idea 

10 

regarding internal scientific advisory 


10 

of an internal scientific advisory group? 

11 

group candidates, was marked for 


11 

A, No, I was uncomfortable with the 

12 

identification) 


12 

idea of identifying qualified, good, 

13 

Q. You recognize that document? 


13 

topnotch scientists that were interested 

14 

A. I do, but can I just take a 


14 

in partaking in this sort of thing. 

15 

minute to read it, to refresh my memory? 


15 

Q. You mean you had a list of 75 

16 

The general topic of it, I 


16 

candidates, and you couldn't find any 

17 

recognize. 


17 

scientists that would meet your criteria? 

18 

(Witness reviews document). I've 


18 

A. I couldn't find four or five 

19 

looked at it. 


19 

scientists that were willing to become a 

20 

This is a little vague in my mind, 


20 

scientific advisory board member for a 

21 

but I think I can remember most of it. 


21 

tobacco company. 

22 

Q. Have we previously discussed that 


22 

Q. Out of 75, you couldn't fmd — 

23 

UST - you believe that UST is committed 


23 

is that ~ 

24 

to obtaining objective scientific answers 


24 

A. That's what I'm saying, yes. 

25 

to questions about the health effects of 


25 

Q. Why were you - did you write in 
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its products? 


2 

1984 that you — "the more I go over this 

3 

A. I think we talked about UST doing 


3 

thing, the more uncomfortable I am"? 

4 

extensive funding of outside research 


4 

A. 1 wrote that, yes. 

5 

projects related to tobacco and health. 


5 

Q. Did you indicate that you were 

6 

yes. 


6 

uncomfortable because you couldn't find 

7 

Q. Well, is UST committed to 


7 

anybody or because you were uncomfortable 

8 

obtaining objective scientific results 


8 

with the idea that you'd have an internal 

9 

concerning the health effects of its 


9 

scientific advisory group? 

10 

product? 


10 

MR. SARNER: Objection. Asked 

11 

A. They are committed to research 


11 

and answered. 

12 

concerning tobacco and health, yes, as it 


12 

A. I was not uncomfortable with the 

13 

pertains to our product. 


13 

idea that we would have internal SAB. In 

14 

Q. And is that -- are they committed 


14 

fact, I was involved in trying to locate 

15 

to objective research? 


15 

members for an internal SAB. I was 

16 

A. I'll categorize it - or 


16 

uncomfortable with not being able to 

17 

characterize it as qualified, objective, 


17 

develop this group. 

18 

unbiased, words of that nature. 


18 

Q. So, as of 1984, extending up 

19 

Q. And did UST consider having an 


19 

until the present, 2003 — 2002, UST 

20 

internal scientific advisory group 


20 

still does not have an internal 

21 

composed of various medical and 


21 

scientific advisory group? 

22 

scientific specialists? 


22 

MR. SARNER: Objection to the 

23 

A. At one time a small scientific 


23 

form of the question. 

24 

advisory group was considered, yes. 


24 

A. No, UST does not have an internal 

25 

Q. And was that group ever 


25 

scientific advisory group. 
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2 

Q. All right. Let's take a break. 

2 

like for you to review one document in 


3 

and I think we’re about done. 

3 

that connection. 


4 

VIDEOGRAPHER: Standby. The 

4 

(Plaintiffs' Exhibit 15, 


5 

time now is 4:40 p.m., and we’re going 

5 

Correspondence from Jean-Lee Lin to 


6 

off the record. 

6 

Arthur Jacobson, dated January 7, 1976, 


7 

(Recess taken) 

7 

was marked for identification) 


8 

VIDEOGRAPHER; The time now is 4:47 

8 

Q. I represent to you this is a 


9 

p.m., and we’re back on the record. 

9 

document ~ looks like it's also authored 


10 

CONTINUED EXAMINATION 

10 

by this Dr. Lin, that we've been 


11 

BY MR. WILNER: 

11 

discussing - and it’s January 7, 1976. 


12 

Q. We were speaking of internal 

12 

And, of course, he was involved in 


13 

scientists or advisory boards and so 

13 

nitrosamine research back then. 


14 

forth. 

14 

Do you recall? 


15 

Does UST have any physicians on its 

15 

A. I believe he was, yes. 


16 

scientific staff? 

16 

Q. And the document is to an Arthur 


17 

A. No, it does not. 

17 

Jacobson at Franklin Park. 


18 

Q. No medical doctors? 

18 

Do you know who that is? 


19 

A. No, it does not. 

19 

A. I know who that was. The man is 


20 

Q. You mentioned -- is there any 

20 

now deceased. 


21 

reason that UST has not brought a doctor 

21 

Q. Well, what was Franklin Park? 


22 

on board to advise it on the health 

22 

A. Oh, okay. Franklin Park was one 


23 

questions involving its products? 

23 

of our manufacturing facilities. We had 


24 

A. It feels, legitimately, in a 

24 

two main manufacturing facilities for 


25 

responsible way, that any research that 

25 

finished products like Copenhagen, 
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2 

needs to be done that should involve 

2 

Franklin Park, a/k/a Chicago, and 


3 

medical disciplines are being handled 

3 

Nashville. 


4 

very well with outside groups that we 

4 

Q. So it — this letter says, "As 


5 

don't have total control over. It's 

5 

you requested, I'm sending the list of 


6 

independent. It's more believable. 

6 

chemicals which 1 think may help the 


7 

Q, You mentioned a Dr. Doonan? 

7 

shelf life and keep the NNN quantity at 


8 

Is that -- did I get that right? 

8 

the lowest possible," And he lists some 


9 

Doonan? 

9 

chemicals. 


10 

A. Yes. 

10 

Do you see that? 


11 

Q. D-O-O-N-A-N? 

11 

A. Yes, I do. 


12 

A. Yes, 

12 

Q. So did that express, in your 


13 

Q. Is that a male or female? 

13 

opinion, that Jean-Lee Lin believed that 


14 

A. She. Mrs. 

14 

the shelf life issue or the aging or 


15 

Q. And what is her training? 

15 

fermentation, whatever it's called, after 


16 

A. She has a Ph.D. in — I'm not 

16 

manufacture may be increasing the amount 


17 

sure what the exact discipline is. 

17 

of the nitrosamines in the product? 


18 

Together, we've talked about things from 

18 

A. This, to me, would seem to 


19 

electrobiology to biochemistry. She 

19 

indicate that Dr. Lin thought that during 


20 

speaks some toxicology and definitely 

20 

the shelf life aging of Copenhagen, under 


21 

more medical stuff than I can, but she's 

21 

some conditions, the TSNA, nitrosamine 


22 

not a medical degree. 

22 

levels, could increase, yes. And this is 


23 

Q. We were also speaking of the 

23 

a possible means of either arresting. 


24 

question of shelf life and 

24 

stopping, eliminating — something to 


25 

tobacco-specific nitrosamines. And I'd 

25 

try- 
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2 Q. Were these taken — were these 

3 tested and eventually used in the 

4 commercial product? 

5 MR. SARNER: Mr. Wiber, just 

6 same objection to this document that 

7 I've mentioned earlier. I'm just not 

8 sure where it’s from. 

9 MR. WILNER: What has it got, a - 

10 does this one have marginality, or we're 

11 just not sure where it's from? 

12 MR. SARNER: No, we're just not sure 

13 where it's from. 

14 MR. WILNER: Okay. 

15 A. As well as I remember *- and I 

16 think this is fairly well - these things 

17 were tried, each of them, and I think 

18 that they were not effective in 

19 accomplishing the desired goal of 

20 eliminating or arresting formation. 
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Q. As to just the question of 
whether the shelf life and the NNN 
quantity are related in the opinion of 
this author, is that a trade secret? 

A. No, that is not. 

Q. So the trade secrets would be 
what chemicals the author is suggesting? 

A. In my mind, at that point, yes. 

Q. Okay. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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MR. WILNER: I appreciate your 
time, and that would conclude our 
questioning. 

THE WITNESS: You're welcome. 

MR. SARNER: Thank you. 

V1DEOGRAFHER: This concludes the 
deposition of Richard Manning. It 
concludes tape Number 3 of three tapes. 
The time now is 4:54 p.m., and we're 
going off the record. 

(Time noted 4:54 p.m.) 
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